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How 
corporate kit 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 

They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 
Libris’ elegant brown padded vinyl cover simulates the texture of fine 
grained leather. And your client’s name is delicately embossed on Ex 
Libris’ spine in genuine 24K gold, providing the look of a fine 
collector's edition on your shelf. 

Ex Libris’ functional single piece binder design protects your 
client's documents too, by shielding them against stray dust, 
folding and mangling. And the top cover fits smoothly over the 
kit’s base which is secured with a reliable Velcro® fastener. 
Each Ex Libris kit also includes a corporate seal and matching pouch, 20 lithographed share 
certificates customized for your client’s corporation and 50 blank rag content sheets or printed 
minutes and by-laws, our exclusive corporate record tickler, mylar reinforced tab indexes with 
five positions and transfer ledger, 8 pages, bound in a separate section. 

Can Ex Libris’ cover help you make a positive statement about your work? See for yourself. Re- 
ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


Excelsior-Legal, Inc. 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 


TO: EXCELSIOR-LEGAL, INC., P.O. Box 889, Norcross, GA 30091 
Call us toll free (800) 241-8816 


Please ship: [_] No. 10 Basic Outfit $49.50 [_] No. 20 with Printed Minutes and By-Laws $53.00 


State Year 


(Print corporate name exactly as on certificate of incorporation, add $8.00 for 2” die seal.) 


authorized shares each 


Certificates signed by President and 


(Secretary-Treasurer, unless otherwise specified) 


O Air Shipment, add $6.00 O Federal or state non-registration clause, 5C, $12.00 extra 
O If prepaying, add $1.50 0 IRC § 1244 complete set-resol., | 
for shipping and handling dir. min., treatise, law, etc., $4.95 extra 


Charge: MasterCard Visa (_] DinersClub American Express 


Card Number 


Expires Signature 


Ship to: 


Zip Code 
(_] Please send me your FREE catalog. 
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Let Empire give you efficiency and class all in one. 


CALL US NOW AT 
PIRE 


1-800-432-3028! 


Profit PA. 
$38.00 


Non Profit 
$41.00 


Corporate Kits 


Here's the Corporate Kit you’ve 


written statement to organize 
waited for! Including first 


corporation in lieu of minutes 


20 lithographed imprinted and 
numbered stock certificates on 


annual shareholder minutes 
deluxe padded gold silk- 
screened three ring binder and 
slip box, printed minutes and 


parch text. State report to 
determine unemployment 
status, foot-noted and indexed 
minutes with subchapter “S”, 


and bylaws printed typewriter 
print and spacing to match 
your insertions. Plus: 
Federal application for Tax ID 


IRC Plan 1244, IRC Election for Federal Form 2553 for plan 1244 

section 248 and Indemnification State application for State Tax ID 

Plan, Memo pad with each kit 
Pre-addressed printed 
envelopes for these forms. 


bylaws. With CHECKLIST, 
INSTRUCTIONS, WORKSHEETS 
AND POCKET SEAL that fits 

in kit plus: 


Corporate, Notary Personal and Custom Seals 
We manufacture all types and sizes of seals 
and stationery embossers which are 
completely guaranteed for life of ownership. 


Call for instant quotes on: 
Corporate Seals 
Logo Seais 
Stationery Embossers 
Notary Seals 
Certificate of Good Standing/Corporate Name Reservation 
Price includes all fees. 
We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method. 
Quick File 
Dade — Broward only. Ail other areas CALL FOR DETAILS. 
We'll pick up and hand file your Articles of incorporation as prepared by your office and signed 
by your clients with the Secretary of State. 
You're saving mailing costs, postal and processing delays completing both the filing and 
ordering of the corporate kit in a single step ... That way you'll receive your articles, charter 
number and corporate kit the next day and you'll have no need to change the 
registered agent or director or wait to order your corporate kit. Ease and service — the Empire Method. 


Quick Corp." 


We hand file Articles of Incorporation, this includes preparation of articles and return to 
attorney of certified copies with charter number including date and time of filing. 


Starting at $12.50 
Starting at $54.00 
Starting at $24.00 
Starting at $12.00 
Starting at $13.50 


$13.00 


$8.00 


$15.00 + Costs 
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The Silver Lining Behind Mandatory CLE 


by Joseph J. Reiter 


The Supreme Court of Florida has 
ruled, four to one. 

Mandatory continuing legal education 
will be a requirement for Florida Bar 
members beginning January 1, 1988. As 
the court stated in its four-page opinion, 
“We recognize that reasonable people may 
differ with regard to the benefits this 
program will provide. We feel, however, 
that there is clearly a reasonable basis 
for the Board’s action, and consequently, 
it would be inappropriate to reject this 
program out of hand.” 

The entire package submitted to the 
court for approval in May 1986 was the 
result of more than 21 months of hard 
work, consultation and deliberation, all 
done in the spirit of discerning what is 
good for lawyers, for the profession as 
a whole and for consumers in the long 
run. Among the many people who con- 
tributed to this effort were Dean Frank 
T. Read of the University of Florida Col- 
lege of Law, who chaired the MCLE 
Committee, and Board of Governors 
member Patricia A. Seitz, who handled 
oral argument before the court. We owe 
them a special note of thanks. 

There are many aspects to competence, 
including knowledge, performance and 
judgment. Knowledge of current law and 
understanding of the ethical considera- 
tions in the practice of law are essential 
to proper performance and judgment. Par- 
ticipation in approved continuing legal 
education courses provides an opportunity 
for attorneys to enhance knowledge that 
contributes to competence. 

Attorneys already have an ethical respon- 
sibility to attain and maintain their com- 
petence by keeping abreast of changes 
in the law by studying current legal liter- 
ature. It is my distinct impression that 
the vast majority of attorneys fulfill that 
responsibility now on a voluntary basis. 

However, in a recent public opinion 


survey conducted by the Communications 
Research Center at Florida State Univer- 
sity and funded by The Florida Bar, 
20 percent of a randomly selected repre- 
sentative sample of Florida residents 
indicated they disagreed with the state- 
ment that “In general, Florida attorneys 
are honest.” Another 14 percent had 
mixed feelings. In reaction to the state- 
ment, “Overall, attorneys in the State 
of Florida are competent,” 12 percent 
disagreed and another one percent had 
mixed feelings. I sincerely believe that 
these statistics will be improved after 
January 1988, in part by the public’s 
knowledge that lawyers must take con- 
tinuing education courses in order to main- 
tain their membership in The Florida 
Bar and continue to practice law in this 
state. 

I realize, as the court recognized, that 
there are a good many of you who are 
against mandatory continuing legal educa- 
tion, if for no other reason than it is 
mandatory. But I have confidence that 
our experience will match that of Minn- 
esota attorneys. Theirs was the first state 
bar to require continuing legal education 
in 1974. In a recent survey, 90 percent 
of Minnesota lawyers indicated that man- 
datory CLE improved their competence. 
Some 72 percent of Colorado attorneys 
said the same thing about their experi- 
ence. 

All Florida Bar members have been 
required to pay the same amount of dues, 
whether they are active practitioners in 
Florida or not, because all have an equal 
responsibility to pay their share of regu- 
lating the Bar, maintaining the integrity 
and as a result the economic climate for 
practitioners. If it has been important 
for nonpractitioners to continue paying 
dues with the expectation they may some- 
day return to Florida practice, it is simi- 
larly necessary for all Bar members to 
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by Joe Reiter 
President 


continue their education to safeguard the 
profession’s total competence. 


Even though many lawyers voluntarily 
continue their learning and may dislike 
being penalized by mandatory record-keep- 
ing, that requirement must be imposed 
to guarantee that all lawyers do so. As 
members of an association, we all have 
an equal share in building and preserving 
its professionalism and competence and 
the public’s perception of it. 


Of even greater importance is what 
this extra incentive for CLE will do for 
us and for our clients. Cases will be 
easier to prepare for with fresh knowledge 
of statutory and case law, mistakes will 
be less likely to occur and our malpractice 
risk will be lessened. With these, our 
clients will be better served, and our prac- 
tices will have a better chance for growth. 


The Supreme Court, your officers and 
the Board of Governors are well aware 
of the hardships mandatory CLE will 
bring to some, but equally aware that 
the results will be well worth the burden. 
To make it as easy as possible for you 
and for those charged with implementing 
the program, the court and the Bar will 
be working together during the next few 
months to develop the simplest guidelines 
possible. 


The Florida Bar News will keep you 
informed regarding all requirements. The 
Continuing Legal Education Committee 
will also be at work developing courses 
of such a variety and educational level 
that your attendance at them will be con- 
venient, affordable and beneficial. 


Mandatory CLE has been successful 
in other states and lawyers there value 
it. I sincerely believe that once we 
approach it willingly and in good spirit, 
we will find it of great value to the pro- 
fession, to ourselves and to our clients. 


We couldn’t show you photos be- incredible views in the process. You can photos) by contacting the St. Petersburg 


Cause we just opened. see the Bayboro Harbor from all direc- Hilton and Towers, 333 Ist Street South, 
So we decided to paint you a picture __ tions. The yacht basin and baseball St. Petersburg, FL 33701, (813) 894-5000. 

instead. stadium on one side of the hotel. The 
You're looking at a hotel which Bayfront Entertainment Complex on 

centers the business hub of another. THE 

St. Petersburg. Fifteen stories. Very sleek. You can paint the town on foot here. 

27,000 square feet of meeting space. You can bask in luxury here. ST. PETERSBURG HILTON 
The hotel towers over an interesting You can meet in style here. AND 5 STMWEW 

collection of cityscape, providing some You can receive the literature (also no : 
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Executive Directions 


by John F. Harkness, Jr. 


Executive Director 


Convention Offers Worthwhile Programs 


The 1987 Annual Convention will be 
held June 10-13. This is a week earlier 
than normal, but was necessitated by 
the fact it was the only weekend the 
hotel had available. Even in scheduling 
four years out, it is sometimes not possible 
to get the dates that you desire. We 
hope this does not cause any inconven- 
ience for anyone. We are looking forward 
to a great annual meeting. 

The convention will start on Wednesday 
with the Chester Bedell memorial mock 
trial competition, which is scheduled for 
all day. Also on Wednesday, there will 
be the section and committee leadership 
conference. This is a meeting of section 
chairs and chairs-elect, as well as com- 
mittee chairs and vice chairs. The purpose 
of the conference is to discuss their plans 
for the ensuing year and to assist them 
in understanding the workings of the 
Bar and how the Bar can be of assistance 
to them in their projects. This was first 
attempted as a part of the annual 
convention two years ago and seems to 
be working quite well. 

As usual, during the convention, there 
will be a number of specialty programs 
offered by various sections and commit- 
tees. There will be a short course in the 
basic principles in labor and employment 
law, which will include employment 
questions concerning wage and hour law, 
employment at will and unjust dismissal, 
and employment discrimination and 
affirmative action. 

The Health Law Committee will pro- 
vide a Health Law Committee Update 
seminar. The two main topics will be 
the 1987 Legislative Update and the 
question of Medicare/ Medicaid fraud and 
abuse. There will also be a discussion 
of the role of the medical staff privilege 
disputes. 


The Media and Communications Law 
Committee will present a program enti- 
tled, “Topical Issues in Media and Com- 
munications Law.” Included will be a 
discussion of the recent developments in 
defamation law, as well as a program 
on recognizing and avoiding defamation 
claims. The International Law Section 
will present its annual update with one 
topic being “employer sanctions and 
legalization under the Immigration Re- 
form Control Act of 1986.” 


The Committee on Legal Needs of 
Children will sponsor a seminar entitled, 
“What to Do if Your Client has Been 
Arrested for an Alcohol or Other Drug- 
Related Charge.” 


Price Waterhouse Company will pres- 
ent a free seminar entitled, “Using a 
CPA in Litigation.” Some of the topics 
to be discussed will be: What specific 
services a CPA can perform; three basic 
methods of proving damages; advantages 
of using a CPA in preparation for trial; 
issues in using a CPA; questions asked 
when selecting a CPA as a consultant; 
and some case studies. 


The Environmental and Land Use Law 
Section is presenting a seminar on 
identifying legal issues and liabilities for 
the innocent participant. There will also 
be a discussion of statutes and ordinances 
specifically affecting the transfer or use 
of real property. 


In a new aspect of the convention 
this year the Conference of Circuit Court 
Judges, the Conference of County Court 
Judges and the Florida Court Educational 
Council will offer a specialty course for 
judges entitled, “Computers and the 
Courts.” This workshop is limited to 
circuit and county judges and will provide 
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an overview of computer technology and 
its application in the courts, as well as 
some specific examples of automated 
information support systems. This is the 
first time we have tried such a seminar 
at the convention and are looking forward 
to it. 


The Stress Management Committee has 
developed a program entitled, “A Bal- 
anced Approach to Stress Management.” 
The program will concentrate on all three 
areas of stress—nutritional, physical, 
emotional. This will be a workshop that 
will probably assist people in recognizing 
and dealing with stress. 


As in the past, the sections will sponsor 
a number of luncheons. For the judicial 
luncheon, Judge Henry A. Politz from 
the United States Court of Appeals for 
the Fifth Circuit will be the principal 
speaker. Judge Politz is known for his 
“cajun and bayou humor.” He recently 
was the main speaker at the National 
Association of Bar Presidents meeting 
in New Orleans, and everyone agreed 
he is a great humorist. 


Justice Gerald Kogan will address the 
Family Law luncheon on Friday. During 
the general assembly, Chief Justice Parker 
Lee McDonald will present the state of 
the judiciary and the keynote speaker 
will be Governor Bob Martinez. This 
will be the first chance for the organized 
Bar to hear the Governor. Remember 
that the general assembly will be on 
Friday, June 12, from 10:30-12:15. This 
is a change from the past. 


There will be a number of activities 
for the children and golf and tennis 
tournaments. Register early. We anticipate 
a record attendance and look forward to 
having you a part of the convention. BJ 


>- 


..in the land of commercial public information. 
Finding and filing corporate information often 
feels like you’re ing in circles, retracing steps, 
lost in a jungle. And, if you’re not careful, the over 
burdened Uniform Commercial Code system can 
act just like quicksand and create serious problems 
just as fast. 

What can you do to avoid dangers like these? 
Call us. We're Infosearch. We've been leading legal 


GLE 
OUT THERE... 


and financial professionals out of the information 
jungle for over twenty years. All our UCC and 
corporate search and filing services are specially 
designed to offer our clients greater security and to 
make their jobs a lot easier too. 

For your free copy of our informative booklet 
entitled “A Practical Guide To Public Information,” 
mail the coupon below or call 800-654-3082 and 
ask for Kendra Howard. 


C)Lead Me Out Of The Jungle! 


® 


FIRM NAME 
CITY 


STATE 


PHONE 


FBJ-5-87 


infosearch, Inc. 


110 North Magnolia Street, Tallahasee, FL 32301 
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Clients Perjury—Pretrial 

The excellent article of Howard Messing 
leaves each Florida attorney in limbo. 

The Bar did not intercede on behalf 
of Mr. Rubin by its usual posture of 
appointing a committee. 

So the obvious question remains “What 
are we supposed to do with a potential 
perjurer who comes into our office?” 

I really don’t need your efforts telling 
me to travel to Britain, Moscow or 
wherever. We need direction and the Bar 
has obviously ducked its responsibility. 

Dante’ once said, “There is a special 
place in hell reserved for those who keep 
their neutrality in a time of travail.” It 
fits and many of us are disgusted with 
your failure to resolve this gut matter. 


JOHN V. RUSSELL 
Fort Lauderdale 


Editor’s Note: The Board of Governors con- 
sidered it inappropriate to attempt to inter- 
vene in contempt-of-court proceedings, but 
the Board has been studying the problem 
faced by Rubin. An attorney faced with the 
problem may obtain guidance from the 
Rules of Professional Conduct and from 
the Ethics Department of The Florida Bar. 


Grammar Lesson 

In the April 1987 issue of the Bar 
Journal, the president writes about 
lawyers advertising and expects responses. 

I totally agree with him that advertising 
should be circumspect if it is going to 
remain authorized; however, I disagree 
most fervently with the president in his 
use of the word “hopefully” to start a 
sentence. One cannot substitute an adverb 
for a noun. TSK TSK Mr. President— 


JOSEPH W. MONSANTO 
Coral Gables 


Intellectual Integrity 


I was actually excited to read through 
the February 1987 issue of The Florida 
Bar Journal, although my only interest 
at the outset was Leonard Holton’s article 
on sentencing guidelines. Since my involve- 
ment with VOCAL, I have had to read 
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through “tons of trash” trying, sometimes 
in vain, to discover what it was the writer 
was trying to convey. 

How refreshing it was to read an excel- 
lent collection of well-written articles, to 
the point and often, with elaborate 
substantiation! 

Oh, that only our newspapers and most 
of our magazines were prepared with 
this same degree of intellectual integrity! 
What a better world it would be! Though 
I may never read the Journal again, you 
have indeed refreshed my mind. 


SHERWOOD MACRAE 
Area Coordinator 
Victims of Child Abuse Laws, Inc. 


Death Penalty: Vengeance 

I have read with some interest—in the 
April issue of the Journal—the letter of 
my old classmate Ed Shinholser on the 
matter of capital punishment. He merely 
reiterates what he and others have said 
before, taking it as a Medes and Persians 
edict that we have such a law, and that 
is all there is to it. I have debated this 
issue with others (including lawyers) many 
times, and unfortunately find, as did 
Omar, that we “came out the same door 


wherein we went.” 

The deterrence argument has been 
exploded more times than a round of 
firecrackers, and need not be given further 
mention. This leaves only vengeance as 
an excuse, or apologia, and I do not 
care to be the one to invoke it. I much 
prefer to live by the ancient Micahan 
admonition “to do justice, to love mercy, 
and to walk humbly with my God,”— 
which leaves no place for this heinous 
practice. 

As I have noted so many times, we 
in this country are the only “civilized” 
western nation which has not canceled 
out this ancient barbaric penalty, and 
as our judgment and experience is, in 
my view, not that much better than that 
of most of the others, I think we need 
to heed their example. Also, it means 
much to me that Great Britain, from - 
which we largely sprung and pride 
ourselves upon having borrowed much 
of its law, not long ago abolished capital 
punishment, and has a number of times 
resisted efforts made toward its restora- 
tion. I likewise take no pride in the fact 
that of all our 50 states, Florida is by 
far the leader in the number of prisoners 
sitting on “death row.” I suggest that 
the proper remedy for this condition is 
not “swift justice” but rather the abolition 
of this atavistic barbarous practice. Our 
efforts should be directed to that end, 
as enlightened members of an enlightened 
Bar. 

I am appalled and disappointed to see 
the result of recent surveys among Bar 
members indicating that they substantially 
go along with a majority of a semi- 
sentient public in approving, at this late 
date, a continuation of the death penalty. 

HESKIN A. WHITTAKER 
Orlando 


Death Penalty Is Not “Neutral” 

In the April issue, a letter writer 
responded to the February book review 
of The Morality of Capital Punishment, 
by Dr. Michael Endres. The letter sug- 
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gested that we lawyers should approach 
death penalty issues impartially and 
objectively. The letter goes on to state 
that the death penalty is neither good 
nor evil, it is “neutral,” and it is not 
vindictive “because its application is 
limited strictly to those who of their 
own volition choose to subject themselves 
to it.” I do not know if the writer has 
had any personal experience in death 
penalty litigation. My experiences prompt 
me to vigorously disagree and suggest 
that we have a different responsibility 
to the public. 

The death penalty is not “neutral,” 
and is not applied only to those who 
have subjected themselves to it. Rather, 
it is invariably applied to indigents who 


in too many cases are not afforded 
competent counsel. Among those defend- 
ants are some who are not guilty, or 
who are guilty of lesser offenses, but 
whose denials are neither believed nor 
properly investigated. Once the jury finds 
guilt in such a case, that is the end of 
credibility issues no matter how many 
years the case is in the courts. And any 
experienced practitioner will attest to the 
increasing difficulty of setting aside such 
a conviction based upon incompetency 
of counsel. 

My point is that Florida lawyers have 
an obligation to be wary of the tide of 
opinion in support of the death penalty 
in our state, because if that tide sweeps 
the judiciary any more than it has, the 


real claims of innocence will continue 
to be met with indifference and “neutral- 
ity.” The present system is riddled with 
so many fundamental flaws that it 
virtually insures the execution of the 
wrongfully convicted. We must not foster 
the belief that only the deserving wind 
up on death row, or delude ourselves 
into believing that our errors do not 
result in miscarriages of justice. We owe 
it to the public, the judiciary, the litigants, 
the press, and ourselves to be anything 
but “neutral” when our actions result 
in life and death decisions. 


PAUL MORRIS 
Coral Gables 
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Lawyers Can Brighten Lives of Florida’s Elderly 


The month of May is designated nationally each 
year as Older Americans Month. The goal of Older 
Americans Month is to increase public awareness of 
the senior segment of our population and to recognize 
the achievements of those seniors. To that end, The’ 
Florida Bar Committee on the Elderly presents this 
theme issue of the Bar Journal to discuss several 
topics which will be of increasing significance to the 
general bar as issues that concern elderly clients con-. 
tinue to grow in prominence within the legal profession. 

Indeed, this growth is imminent. The United States 
Senate Special Committee on Aging recently released 
a report which reveals illuminating information about 
the graying of America. In 1984, one in nine Americans 
was at least 65 years old, and by 2010, one in seven 
Americans is expected to be at least age 65. The age 
85 and over segment of the population today is consid- 
ered the fastest growing age group in the country. 

The baby boomers, as a group, tend to be better 
educated and informed on their rights. As they age, 
they will likely insist upon, and use, legal assistance 
to a greater degree than their predecessors. 

Although the articles in this issue deal with the 
law, practitioners need to realize that many older indi- 
viduals require social assistance as well as legal 
assistance. Florida has an extensive network of social 
service providers for seniors, and it is very useful for 
each practitioner to be familiar with the services avail- 
able in his geographic area. Services can run the gamut 
from meals on wheels, to chore services, to telephone 
reassurance, to adult day care and more. Many pro- 
grams receive funding from the Older Americans Act 
and may provide the services at no charge, giving 
preference to those seniors with the greatest social 
and economic need, or provide services on a sliding 


Rebecca Morgan received her J.D. from Stetson 


scale. Each Area Agency on Aging or HRS Aging 


and Adult Services office should have a complete list 
of support services available for senior individuals in | 
a particular geographic area. 

There are many organizations dedicated solely to 
seniors, some exclusively to legal problems of seniors. 
On a national level, these include the National Senior 
Citizens Law Center and the ABA Commission on 
Legal Problems of the Elderly, both in Washington, 
D.C. On a local level, most area legal services offices 
have at least one attorney who specializes in the legal 
problems of seniors. 

Practitioners should also be aware that many organiza- 
tions publish pamphlets for the public on certain topics 
of interest to seniors. These pamphlets are usually 
available at no charge, and some organizations will 
provide the pamphlets in bulk. Some are suitable for 
attorneys to keep in the office reception area or to 
give to their clients. The Florida Bar has a brochure 
entitled “Legal Rights of Senior Citizens,” recently 
updated by this committee and free from the Bar. 

The American Association of Retired Persons has bro- 
chures available on a wide variety of topics, including 
health maintenance organizations and Medicare’s DRG 
program. Many governmental agencies also publish 
pamphlets on specific topics. There is a wealth of 
assistance and information available, just by asking. 

The Committee on the Elderly appreciates The Florida 
Bar Journal Editorial Board’s allowing us to publish 
this theme issue, and the committee hopes each reader 
will share enthusiasm for these special people and 
their special problems. 


REBECCA MORGAN 


TODD HERTZBERG 
Guest Editors. 


in 1980 and went to Gulfcoast Legal Services as a 
staff attorney in their senior citizens unit. She later 
became the project director of Gulfcoast’s senior units 
in Pinellas and Manatee counties. She left Gulfcoast 
in 1985 to return to Stetson where she directs the 
Elderlaw clinic, a civil clinic for indigent elderly clients, 
and teaches a seminar on legal problems of the elderly. 
She is currently the chair of The Florida Bar Committee 
on the Elderly and a member of the ABA Young 
Lawyers’ Division, Committee on Legal Problems of 
the Elderly. 


Todd Hertzberg received his J.D. from Chicago-Kent 
College of Law and his L.L.M. in taxation from the 
University of Florida. He is in private practice in 
Clearwater, practicing in the areas of estate planning, 
taxation and commercial law, and currently serves 
as a co-vice chairman of The Florida Bar Committee 
on the Elderly. 
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and Undue Influence 


by George F. Wilsey 


he role of an attorney in the 
drafting and supervision of the 
execution of a will is to accom- 
plish the desires of the client and, to 
the extent possible, ensure the validity 
of that instrument from successful attack. 
The most common issues in an attack 
upon a last will and testament are lack 
of mental capacity on the part of the 
testator and undue influence. Such issues 
most often arise in those cases involving 
the elderly or infirm. Every attorney has 
met or will eventually meet the 86-year- 
old testator, who is physically disabled, 
forgetful, shows signs of senility and is 
dependent on others. The role of the 
attorney in that representation will sub- 
stantially determine whether a will is to 
be executed and, if so, its ultimate valid- 
ity. 
The controlling statute, F.S. 732.501, 


is a marvel of brevity and provides, “Any 
person 18 or more years of age who is 
of sound mind may make a will.” 

The statutory words “sound mind” 
imply a rather high degree of competency. 
The courts prefer to examine those words 
in terms of “testamentary capacity.” 

There is no practical procedure by 
which the sound mind or testamentary 
capacity of a testator may be conclusively 
established during his lifetime.! A will, 
being an inchoate document, becomes 
effective upon the testator’s demise. The 
competency of that person is then tested 
by the recollections, observations and opin- 
ions of those who knew him during his 
lifetime. 

Lack of testamentary capacity gener- 
ally results in total invalidity of the will. 
Unlike the partial invalidity which could 
result from fraud, duress, mistake or 


Capacit 


undue influence, under F.S. 732.5165, 
there is no statutory recognition of partial 
invalidity in cases involving a testator 
who lacks testamentary capacity. In re 
Estate of Brackett, 109 So.2d 375 (Fla. 
2d DCA 1959). 

The test of testamentary capacity 
addresses three essential elements. The 
testator must know the general nature 
of the estate, the natural objects of his 
bounty and the practical effect of the 
testamentary act. In re Estate of Witt, 
139 So.2d 904 (Fla. 2d DCA 1962). The 
law does not require that the testator 
comprehend in detail each and every 
specific asset of his estate, but only that 
he understand in a general way the nature 
and extent of the property to be disposed 
of. In re Wilmott’s Estate, 66 So.2d 465 
(Fla. 1953). 

The law places no limit on the maxi- 
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mum age of a testator. In fact, the will 
of an aged person is treated by the courts 
with tender regard. Old age, physical 
frailty, illness, failing memory and vacil- 
lating judgment are not, by themselves, 
inconsistent with testamentary capacity. 
In re Estate of Dunson, 141 So.2d 601 
(Fla. DCA 2d 1962). The court’s toler- 
ance in upholding a will made by an 
aged, ill and possibly confused testator 
appears to be directly related to the pri- 
mary question of whether the testamen- 
tary disposition is fair and natural under 
the circumstances. Heasley v. Evans, 104 
So.2d 854 (Fla. 2d DCA 1958). The deter- 
mination of testamentary capacity is not 
made in isolation, but is to be measured 
by what the testator did. If the disposition 
is unnatural or unfair under the circum- 
stances, the attitude of a court is to 
give greater weight to evidence tending 
to reflect incompetency. If the will is 
one which is natural and fair, less weight 
may be given to the evidence of incom- 
petency. 

What is fair and natural does not nec- 
essarily mean that the testator’s estate 
is bequeathed to the kindred. A testatrix 
suffering from incurable cancer, constant 
pain, and the effects of narcotics may 
nevertheless bequeath her substantial 
estate to charity rather than her sole 
heir at law, if possessed of testamentary 
capacity. Estate of Witt. 


he critical time for determina- 
tion of testamentary capacity 
has reference to the testator’s 
condition at the time the will is executed. 
In re Carnegie’s Estate, 153 Fla. 7, 13 
So.2d 299 (Fla. 1943). While evidence 
as to the testator’s condition before and 
after execution of the will is admissible 
on the issue, testimony that the testator 
suffered the ravages of disease, alcohol, 
psychosis, and bizarre behavior before 
and after execution of a will does not 
necessarily compel a conclusion of test- 
amentary incapacity at the time of 
execution. Fernstrom v. Taylor, 107 Fla. 
490, 145 So. 208 (Fla. 1933).2 
In the absence of any evidence to the 
contrary, there is a presumption that one 
possesses testamentary capacity. An 
adjudication of incompetency creates a 
presumption of lack of testamentary capac- 
ity. F.S. 744.331(8). However, this pre- 
sumption is rebuttable and even an 
adjudicated incompetent may have testa- 
mentary capacity during a lucid interval. 


Chapman v. Campbell, 119 So.2d 61 (Fla. 
2d DCA 1960).3 

While medical testimony may be help- 
ful in determining testamentary capacity, 
a court may reject strong medical testi- 
mony pertinent in time and accept con- 
tradictory testimony of lay witnesses. In 
re Estate of Hammerman, 387 So.2d 409 
(Fla. 4 DCA 1980), the testimony of 
two lay witnesses to a hand written will, 
executed by a testator on the day of 
entry of an order inquiring into the com- 
petency of the testator, was accepted over 


It often occurs that a 
testator will become 
intolerant of those close 
to him and, perhaps, 


mistakenly believe 
that cthers have 


committed some 
transgression or wrong 
against him 


the testimony of two physicians, one of 
whom examined the testator the follow- 
ing day and the other nine days later. 

It often occurs that a testator, particu- 
larly in the later years of life, will become 
intolerant of those close to him and, 
perhaps, mistakenly believe that others 
have committed some transgression or 
wrong against him. The mistaken belief 
of the testator is then asserted to be 
an insane delusion by the disappointed 
heir or beneficiary. The true issue in 
such a case is not whether the testator 
was mistaken but rather whether the 
testator’s mistaken conclusion arose by 
reasoning from a known premise. If so, 
the mistaken belief is not the product 
of incompetency or insane delusion. Jn 
re Estate of Supplee, 247 So.2d 488 (Fla. 
2d DCA 1971). A testator who has no 
basis for his mistaken conclusion and 
who rejects substantial evidence showing 
he is mistaken suffers from an insane 
delusion. In re Estate of Hodtum, 267 
So.2d 686 (Fla. 2d DCA 1972). 

The commonly accepted concept of 
the responsibility of witnesses to a will 
to satisfy themselves as to the competency 
of a testator is quoted with approval 
by the Florida Supreme Court in Mulford 
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v. Central Farmer’s Trust Co., 99 Fla. 
600, 126 So. 762 (Fla. 1930): 

No person is justified.in putting his name 
as a subscribing witness to a will, unless the 
witness knows from the testator himself that 
he knows what he is doing. The witness should 
also be satisfied from his own knowledge of 
the state of the testator’s mental capacity, 


that he is of sound and disposing mind and 
memory. 


Mulford, 126 So. at 763. 

The facts in the Mulford case are 
extreme, in that each witness to the will — 
affirmatively and forcefully repudiated the 
competency of the testator. The Mulford 
ruling was tempered in the case of In 
re James Estate, 140 Fla. 463, 191 So. 
830 (Fla. 1939), when the court declined 
to disqualify attesting witnesses who 
concededly did not comply with the 
Mulford rule. 

In Vignes v. Weiskopf, 42 So.2d 84 
(Fla. 1949), the court reconsidered the 
duty of a witness to satisfy himself as 
to the testator’s competency. The facts 
in Vignes were more extreme than those 
in Mulford, in that the witnessing attor- 
ney proceeded with the execution of a 
codicil when the testator did not read 
it or know its contents, was not respon- 
sive and the attorney believed the testator 
lacked testamentary capacity. The court 
stated: 

[T]hese circumstances did not make it neces- 
sary that the attorney constitute himself a 
court to pass on the medical and legal question 


whether he was in fact capable of executing 
a valid codicil. 


We are convinced that the lawyer should 
have complied as nearly as he could with the 
testator’s request, should have exposed the 
true situation to the court, which he did, and 
should have then left the matter to that tri- 
bunal to decide whether in view of all facts 
surrounding the execution of the codicil it 
should be admitted to probate. 


Vignes, 42 So.2d at 86. 

An attempt by a lay person to draft 
and properly execute his own will is dif- 
ficult and fraught with pitfalls. If the 
attorney declines to provide the service, 
the practical effect will often deny an 
elderly or infirm client the opportunity 
to effect a testamentary disposition of 
his estate. To proceed with the execution 
of a will for a client who appears to 
be incompetent obviously creates an uncom- 
fortable situation. 

There is an implication in Vignes that 
an attorney who declines to proceed with 
the execution of a testamentary document, 
based on his perception of the client’s 
incompetency, could be liable to those 
who would otherwise have benefitted. The 
disappointed beneficiary may possess the 


ability to show the testator was in fact 
competent (the lucid interval) and assert 
that the attorney’s assumption of the 
“judicial” power to determine incompe- 
tency deprived him of a just inheritance. 
No Florida case has yet ruled on the 
point. 

The degree of care required and the 
decision will vary from case to case. In 
cases of doubt, the better practice may 
well be to proceed with the execution 
of the will. ; 


n those cases in which the testa- 

mentary capacity of a client is question- 

able, the prudent attorney should 
consider what action may be desirable 
to protect both himself and the client. 
Depending on the circumstances, the attor- 
ney’s procedures may include the follow- 
ing: 

1. Procure detailed information from 
the client relating to assets and kindred. 
If close kindred are being excluded from 
the will, inquire as to the reasons for 
the exclusion. 

2. Procure a medical opinion as to 
competency, as close to the will execution 
date as possible. 

3. Permit the witnesses to participate 
in both the preliminary conference with 
the client and the conference immediately 
prior to execution of the will. 

4. Prepare a detailed memorandum of 
the preliminary conference and the 
execution conference, including memo- 
randa by the witnesses. 

5. Be alert to circumstances which may 
cause the validity of the will to be 
questioned. If such circumstances exist, 
conduct the conference and execution 
as if such a will contest were a certairity. 
Preserve all documentation and consider 
the desirability of recording either by 
audio or video. 

6. Be ever conscious of the fact that 
you may be called upon to testify years 
after the will execution. It is a disservice 
to the client-testator to have only meager 
records and scant recollection of the 
events at that time. 

Undue influence upon a testator can 
also invalidate a will, either in toto or 
partially. Most will contests include 
assertions of undue influence and often 
involve factual situations which give rise 
to that issue. Undue influence exists when 
the testator’s mind is so controlled by 
persuasion, pressure and outside influ- 
ences that he does not act voluntarily. 


In re Starr’s Estate, 125 Fla. 536, 170 
So. 620 (1936). While undue influence 
presupposes competency, the two are 
definitely related and facts which imply 
but do not establish incompetency will 
support a finding of susceptibility to 
undue influence and the reduced capacity 
of the testator to resist. In re Estate of 
Reid, 138 So.2d 342 (Fla. 3d DCA 1962). 
Deviation from a previous testamentary 
plan and the execution of an “unnatural” 
will are also factors which may support 
an assertion of undue influence. Newman 
v. Smith, 77 Fla. 633, 82 So. 236 (1919). 
The burden of proving undue influence 
is on the contestant, In re Estate of 
Duke, 219 So.2d 124 (Fla. 2d DCA 1969), 


Be ever conscious of the 
fact that you may be 
called upon to testify 

vears after the will 
execution. It is a 
disservice to the 
client-testator to have 
only meager records 
and scant recollection 


but that burden may be met by evidence 
that a substantial beneficiary standing 
in a confidential relationship to the 
‘testator was active in the procurement 
of the will. Such evidence creates a pre- 
sumption of undue influence. Zinnser v. 
Gregory, 77 So.2d 611 (Fla. 1955). The 
burden of proof does not shift to the 
proponent if the presumption is created, 
but the contestant will prevail in the 
absence of evidence rebutting the pre- 
sumption. Evidence rebutting the pre- 
sumption generally requires the proponent 
of the will to come forward with a reason- 
able explanation of his active role in 
the decedent’s affairs. If a reasonable 
explanation is established, the presump- 
tion of undue influence vanishes, and the 
case is determined in accordance with 
the greater weight of the evidence. Jn 
re Estate of Carpenter, 253 So.2d 697 
(Fla. 1971).4 


he facts supporting a benefi- 
ciary’s “active procurement” of 
a will are generally a combina- 
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tion of circumstances. Such activities 
include recommendation of an attorney, 
diverting a client from his regular attor- 
ney to a new attorney, assisting in prepara- 
tion of will notes, providing transporta- 
tion to the attorney’s office, participation 
in the conference and will execution, sup- 
plying witnesses, and obtaining custody 
of the original will. Allen v. Estate of 
Dutton, 394 So.2d 132 (Fla. Sth DCA 
1980), rev. den. 402 So.2d 609 (1981). 
It is not necessary that all these circum- 
stances exist. Likewise, the existence of 
one or more of these circumstances does 
not necessarily compel a finding of active 
procurement. For example, mere trans- 
portation of the testator to the attorney’s 
office by a beneficiary is not by itself 
sufficient to establish the presumption. 
In re Estate of Berte, 450 So.2d 236 
(Fla. 4th DCA 1984), rev. den. 459 So.2d 
1039 (1984). The existence, however, of 
any one or more of these circumstances 
is a caution sign to the prudent practi- 
tioner. 

The elderly and infirm are often 
motivated to undertake or revise testa- 
mentary plans by third parties, who typ- 
ically stand in a confidential relationship 
to the testator5 and are substantial 
beneficiaries. The attorney should be watch- 
ful to assure that undue influence does 
not exist and, more importantly, that 
the facts giving rise to a presumption 
of undue influence do not exist. In view 
of the limitations on testimony imposed 
by the dead man’s statute,° a presumption 
of undue influence may not be rebuttable 
by the proponent of a will. Several steps 
are essential to avoid the presumption 
of undue influence: 

1. Consult with the client privately. 

2. Recognize the possibility of undue 
influence. 

3. Make inquiry sufficient to. dispel 
any apprehensions. 

4. Do not have a beneficiary present 
during the will execution. 

5. Deliver the executed will to the 
testator, not the beneficiary. 

6. Recommend the testator not deliver 
the original or a copy of the will to a 
beneficiary. 

7. Adopt safeguards to fit each partic- 
ular case. 

One should attempt to anticipate cir- 
cumstances which could lead to possible 
allegations of incompetency or undue influ- 
ence. Steps should be taken to satisfy 
apprehensions in that regard. The attor- 
ney should take the time to prepare and 
retain a memorandum of the pertinent 
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facts and information. It may be years 
before the steps taken become pertinent. 
A memorandum will serve to document 
the events and refresh one’s recollection. 
A client deserves that protection. J 


1 One is reminded of the absent minded 
professor who successfully opposed a petition 
that he be declared incompetent. At the time 
the court entered its order, the professor was 
one of the rare group who could say he was 
competent and prove it with a judicial order, 
subject, of course, to the enviable appeal. 

2 An interesting case which dramatically 
illustrates that testamentary capacity is deter- 
mined solely at the time of the execution of 
the will is York v. Smith, 385 So.2d 1110 
(Fla. Ist D.C.A. 1980). In that case a testator 
possessed of testamentary capacity executed 
a holographic will, without witnesses. The will 
was at that time invalid under Florida law. 
FLA. STAT. 732.502. Three years later while 
apparently lacking testamentary capacity, the 
testator acknowledged his signature on the 
will to attesting witnesses. The court held as 
a matter of law that testamentary capacity 
at the time of acknowledgment of the testator’s 
signature to the witnesses is inconsequential 
and not required. 

3It has been stated, “even a lunatic may 
make a will . . . in a lucid interval.” Murrey 
v. Barnett National Bank of Jacksonville, 74 
So.2d 647 (Fla. 1954). 

4 A concise analysis of the Carpenter ruling 
is set forth in In re Estate of Lightfoot, 433 
So.2d 607 (Fla. 4th D.C.A. 1983). 

5 Confidential relationships need not be 
formal and can embrace any relationship when 
one trusts, relies upon or reposes confidence 
in another. Quinn v. Phipps, 93 Fla. 805, 
113 So. 419 (1927). The rules relating to con- 
fidential relationship and the presumption of 
undue influence, in the law relating to wills, 
do not apply to husband and wife. In re 
Knight’s Estate, 108 So.2d 629 (Fla. Ist D.C.A. 
1959). However, a spouse can be shown to 
have asserted undue influence by direct 
evidence. In re Auerbacher’s Estate, 41 So.2d 
659 (Fla. 1949). 

6 FLA. STAT. 90.602. 
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Personal Planning 
Alternatives for 
the Elderly 


by Ronald S. Kochman and Sanford J. Schlesinger 


ounseling aging clients on 

financial, estate, and tax plan- 

ning is an area of growing 
concern for the practitioner. The issues 
of mental incompetency and/or physical 
disability, obligations (financial and oth- 
erwise) for care of the disabled, provisions 
for powers of attorney, and even resi- 
dences for the incapacitated are too often 
ignored until it is too late, and many 
planning opportunities lost. Such per- 
sonal planning is important for the main- 
tenance of the individual and the preserva- 
tion and protection of his property. This 
article will discuss selected planning tech- 


niques for the elderly client and will focus 
on the need to provide flexibility when 
preparing such plans. 


Planning Techniques 

Guardians 

Under Florida law, the term guardian 
applies to an individual who has been 
entrusted with the custody and control 
of the person or property, or both, of 
an incompetent.! A guardian in Florida 
is the equivalent of a conservator, a com- 
mittee or curator appointed in other 
states.2 An incompetent is someone who 
because of some physical or mental 


incapacity is incapable of either managing 
one’s property or caring for oneself or 
both.3 

The weaknesses of court-supervised 
guardianship of the affairs of a person 
under disability are considerable. The pro- 
cess is time-consuming and expensive. 
Compliance with statutory requirements 
mandates expert advice. The delay and 
expense incurred at the onset of disability 
are troublesome, especially since state laws 
often require appointment of guardians 
ad litem, posting of surety bonds, medical 
testimony, and extended court or admin- 
istrative proceedings before approving the 


THE FLORIDA BAR JOURNAL/MAY 1987 17 


\ 


appointment of the guardian. If the cause 
of the incapacity is critical illness, delay 
in appointing a guardian can be even 
more costly. Tax and personal planning 
opportunities may be lost, such as estate 
tax savings by purchase of flower bonds 
or tax savings through exercise of various 
tax elections. 

Furthermore, once the guardian is 
appointed, the state statute usually re- 
quires periodic judicial accountings, with 
concomitant delays and expense. In 
Florida, these accountings are called 
“annual returns.” In addition, there are 
requirements concerning the periodic exam- 
ination of the ward to be arranged by 
the guardian, if the guardian is responsi- 
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ble for taking care of the person of the 
ward.’ Generally, upon the death of the 
ward, or if the need for the guardian 
terminates because the ward has been 
restored to mental or physical compe- 
tency or changes his domicile, further 
expense and delay are incurred by the 
need to file a “final return.” 

Another drawback to guardianship, 
committeeships and conservatorships is 
that generally they do not provide flex- 
ibility in administration. For example, 
normally, invasions of principal are not 
permitted without court approval. This 
does not necessarily mean that prior court 
approval is required; however, a fiduciary 
acts at his own peril and faces surcharge 
for expenditure of principal on an item 
which the fiduciary feels is necessary, but 
which a court might later find to be a 
luxury. 

Various jurisdictions recognize the doc- 
trine of substitution of judgment, which 
permits the fiduciary directly, or the court 
operating through a fiduciary, to substi- 
tute its judgment for that of a disabled 
person by authorizing an action or by 
taking an action deemed beneficial to 
the interests of the disabled person, which 
action such person would have been 
expected to take if competent. For exam- 
ple, the substitution of judgment doctrine 
might be used to make gifts out of a 
disabled person’s assets in order to save 
estate taxes upon the death of the dis- 
abled person. Florida recognizes the doc- 
trine of substitution of judgment and 
authorizes a guardian, after court ap- 
proval,’ to make gifts of the ward’s prop- 
erty to members of the ward’s family 
for estate and income tax planning pur- 
poses.’ 

@ Limited Guardianships 

This is a relatively new concept which 
is not available in most jurisdictions. The 
court appoints a guardian for the limited 
purpose of performing only defined func- 
tions the person cannot perform for him- 
self (for example, shopping or paying 
bills). To date, enabling statutes have been 
enacted in Washington and Maine. Al- 
though Florida law provides for “limited 
guardians,” the term only applies to an 
incompetent over the age of 18 years 
who is wholly or substantially self-sup- 
porting by means of compensation from 
employment. Under such circumstances, 
the court may appoint a limited guardian 
of the property for such incompetent for 
the sole purpose of receiving and manag- 
ing property of the incompetent that is 
received from sources other than the incom- 
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petent’s wages or earnings. 

© Powers of Attorney 

A power of attorney is a technique 
whereby a person (the principal) names 
another person or persons (the attorney- 
in-fact or agent) to act in the principal’s 
place and on the principal’s behalf. The 
attorney-in-fact can then invest, reinvest 
and generally manage the assets of the 
principal. The use of this technique is 
limited or unavailable, however, in plan- 
ning for a presently mentally incapacitated 
individual because the power of attorney 
will not be valid if the person executing 
it does not possess the requisite capacity 
to understand the nature and significance 
of the act of execution. 

Physical disability will rarely preclude 
execution of a valid power of attorney. 
When the incapacity relates to senility 
or a psychiatric disorder, there may be 
intervals of time when the person is lucid 
enough to execute a power of attorney. 
If so, there should be medical documenta- 
tion that the principal was lucid at the 
time of execution. 

@ Durable Powers of Attorney 

When durable powers are permitted, 
these powers can survive the principal’s 


incapacity and, therefore, can be relied 


upon for extended management of the 
principal’s assets. At this writing all 50 
states recognize durable powers of attor- 
ney. Only the District of Columbia does 
not have authorizing legislation. The 
advent of the durable power solves a 
former major shortcoming of powers 
because a durable power survives in- 
capacity and provides an informal and 
inexpensive alternative to guardianship, 
committeeship or conservatorship. 

Under the laws of most states, the 
creation of a durable power is elective. 
In Florida, a durable power of attorney 
is called a durable family power of attor- 
ney and can only be given to the princi- 
pal’s spouse, parent, child (whether natural 
or adopted), brother, sister, niece or 
nephew.!° A nondurable power of attor- 
ney, however, can be given to anyone. 

In Florida the durable family power 
of attorney must be in writing and must 
include the words “this durable family 
power of attorney shall not be affected 
by disability of the principal except as 
provided by statute” or similar words 
clearly showing the intent of the principal 
that the power survive the incapacity or 
disability of the principal.!! 

In general, the power of attorney is 
revocable by the principal either by execut- 
ing a document expressly revoking the 


power or by conducting himself in a 
manner inconsistent with the power. Of 
course, death of the principal will also 
terminate the power of the attorney-in- 
fact. This obviously can pose a problem 
of giving notice to institutions which have 
previously received the power or when 
the competency of the principal to revoke 
the power may be in question. As a result, 
many banking institutions have refused 
to recognize powers of attorney other 
than those prepared on their own forms. 
In New York, however, 1986 legislation 
now requires banks to accept a properly 
executed statutory short form power of 
attorney.!2 The statute provides for in- 
demnification of a bank which accepts 
such a power in good faith; however, 
the statute does not provide a penalty 
if the bank fails to honor the power. 

In Florida, the power of attorney, even 
if a durable family power, terminates upon 
the principal being adjudged incompetent, 
and a guardian is appointed for the prin- 
cipal.!3 In fact, Florida law provides that 
if a petition to appoint a guardian is 
filed, the power of attorney is temporarily 


suspended until the principal is adjudged © 


(1) competent at which time the power 
shall be automatically reinstated or (2) 
incompetent at which time the power 
is automatically revoked.'4 
In drafting powers of attorney, the attor- 
ney-draftsperson should consider includ- 
ing the following additional powers and 
authority specifically in the power of attor- 
ney: power of access to safe deposit boxes; 
ability to sign tax returns, Internal Reve- 


nue Service powers of attorney and the 
power to settle tax disputes; the power 
to deal with retirement plans including 
individual retirement accounts, rollovers 
and voluntary contributions; the power 
to Sind inter vivos trusts; the power to 
borrow funds to avoid forced liquidation 
of assets; the power to deal with life 
insurance; the power to enter into buy-sell 
agreements; the power to forgive and col- 
lect debts; the power to complete char- 
itable pledges; the power to make stat- 
utory elections and disclaimers; the power 
to pay salaries of employees; and the 
power to settle, pursue, or appeal litiga- 
tion on behalf of the principal. This listing 
is merely illustrative of additional powers 
to consider and should not be considered 
comprehensive. 

The use of a power of attorney for 
the management of the assets of the dis- 
abled person has several advantages. It 
is a simple, straight-forward document 
which conveys substantial powers to the 
attorney-in-fact. It is especially useful in 
situations where the extent and value 
of the disabled person’s assets do not 
warrant the greater expense associated 
with other techniques, such as trusts or 
guardianships, committeeships or con- 
servatorships. Because of its simplicity 
and the availability of several standard 
forms, the preparation and execution of 
a power of attorney can generally be 
accomplished at nominal cost. 

Of course, the main advantage of the 
durable power is that it will remain 
effective despite the disability of the prin- 


cipal. This overcomes the problem of delay 
associated with a court proceeding for 
the appointment of a guardian, commit- 
tee or conservator. The attorney-in-fact 
can, therefore, act immediately upon dis- 
ability to liquidate stocks in a falling 
market, or handle some other emergency 
needs, such as the purchase of flower 
bonds, without awaiting court authoriza- 
tion. 

The existence of a valid and effective 
durable power of attorney does not always 
foreclose the necessity of the appointment 
of a guardian, committee or conservator. 
The powers of the attorney-in-fact, even 
if expressed as broadly as possible in 
the instrument itself, have been held not 
to cover certain apparently desirable 
objectives. For example, the attorney-in- 
fact generally may not attempt to perform 
acts which are inherently testamentary 
in nature. In addition, the concept of 
substituted judgment is not available to 
an attorney-in-fact. In a recent technical 
advice memorandum the Internal Reve- 
nue Service determined that gifts made 
by an attorney-in-fact, who under state 
law has no power to make such gifts 
on behalf of the principal, will be included 
in the principal’s estate under IRC §2038 
as a revocable transfer.!5 

As stated, a serious drawback of the 
power of attorney is that certain insti- 
tutions, especially banks and insurance 
companies, may not recognize the effective- 
ness of the power of attorney unless 
executed on its forms. Therefore, the 
power may be ineffective to permit the 
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agent to exercise dominion over such 
property. Furthermore, the realization of 
the ineffectiveness of the power may occur 
when the principal is no longer competent 
and further nonjudicial action may, there- 
fore, be unavailable. 

Although an extremely useful tool for 
handling the affairs of a disabled person, 
the power of attorney cannot be viewed 
as an all-purpose solution to the problem 
of long-term planning for the disabled 
person without considering other avail- 
able alternatives, such as use of an inter 
vivos trust. 

@ Use of an Inter Vivos Trust in 
Planning for Disability 

With approaching incompetency or 
upon disability, every effort must be made 
to obtain maximum flexibility so that 
the client’s objectives may be carried out 
as fully as possible through existing trusts, 
powers of attorney, contracts and wills. 
In situations involving complex or exten- 
sive assets, or when a durable power 
of attorney is inadequate, a trust may 
offer the most efficient and flexible 
method of administering the estate of 
an elderly, incompetent or disabled 
person. Consideration should be given 
to use of a trust rather than a will as 
the prime dispositive instrument. 

Such a revocable inter vivos trust can 
be funded or unfunded. The trust, whether 
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funded or unfunded, should provide pay- 
ment of the income to the settlor for 
life and also allow for invasion of the 
principal of the trust on the settlor’s 
behalf. 

The settlor can serve as a trustee of 
such a trust prior to disability if he so 
chooses; however, on disability a mechan- 
ism must be provided to substitute a 
competent trustee (see (a) below). If there 
is an existing unfunded trust, considera- 
tion should be given to funding it immedi- 
ately upon disability. If the client is 
reluctant to forego control of the property 
prior to the onset of disability, a limited 
durable power of attorney might ulti- 
mately be used to fund the trust when 
(and if) disability occurs. Execution of 
a limited durable power of attorney prior 
to incompetency can, together with a 
revocable trust, eliminate the need for 


. a guardianship, committeeship or con- 


servatorship when incompetency occurs. 
The limited durable power of attorney 
can be drafted in such a manner as to 
limit the attorney-in-fact to the sole power 
of effecting funding of the trust. The 
attorney-in-fact would merely be a con- 
duit for delivering the property to the 
trust upon the determination of incom- 
petency. 

At the time of the settlor’s death, the 
value of a revocable trust will be included 
in the settlor’s estate for federal estate 
tax purposes because of the settlor’s 
retained life interest in the trust.!6 

(a) Revocable Trust Technique 

To utilize the revocable trust technique, 
the settlor can create a trust which is 
fully revocable and amendable by the 
settlor. Initially, the settlor can even be 
the sole trustee of the revocable trust. 
This will avoid the expense of trustee’s 
commissions before the settlor becomes 
disabled or incompetent. Of course, upon 
the incompetence of the settlor, the trust 
should provide for another trustee to suc- 
ceed the settlor. The trust will provide 
that the trustee has the right to receive 
additional contributions of property from 
any source. The trust can even provide 
for a pour-over from the settlor’s will 
at the settlor’s death (or vice versa). Fur- 
thermore, the trust can give the trustee 
authority to pay any of the settlor’s estate 
taxes, debts, or estate administration expen- 
ses. 

Upon incompetency or disability of the 
settlor, the revocable trust will become 
an irrevocable trust for the settlor’s ben- 
efit (and possibly for the benefit of any 
other persons for whom the settlor wishes 


to provide), and all of the settlor’s prop- 
erty will be transferred to the trust (if 
the settlor has not already done so). 

If the trust is unfunded and is to be 
funded upon incompetency of the settlor, 
the trust must contain a definition of 
disability and a procedure for establishing 
and certifying that the disabling condition 
in fact exists. A provision requiring the 
opinion. of a disinterested physician that 
the settlor is disabled or incompetent may 
be advisable. The purpose of this tech- 
nique is to avoid the expense and delay 
involved in obtaining a judicial finding 
of disability or incompetency. Certifica- 
tion by a close relative is undesirable 
because of possible conflicts of interest 
or reticence to certify to the incompetency. 
Lastly, determination by the fiduciary 
named in the trust may also be inappro- 
priate because of potential conflicts of 
interest. 

Consideration should be given to 
granting certain special powers to the 
trustee. It may be desirable to give the 
trustee the power to purchase flower 
bonds for payment of federal estate taxes 
and to make other tax-saving decisions. 
Substitution of judgment powers should 
also be considered. As in drafting any 
trust instrument, appropriate considera- 
tion should be given to including powers 
in the trustee to continue a business, 
to borrow funds, to operate real estate, 
to file tax returns on behalf of the settlor 


. and to exercise judgmental discretion as 


to tax elections. Local law must be con- 
sidered in determining which powers to 
include or deny to the trustee, keeping 
in mind that flexibility is extremely desir- 
able.!” 

(b) Taxation 

There are no initial income or gift tax 
consequences when creating a revocable 
trust.!8 While the trust remains revocable, 
its assets will be treated as those of the 
settlor, and he will be taxed for income 
tax purposes on all income and capital 
gains resulting therefrom.!9 The assets held 
in the trust will be includable in the 
settlor’s gross estate at death because a 
completed gift was never made for gift 
tax purposes.2° None of these tax con- 
cepts has been changed by the Tax Reform 
Act of 1986. 

(c) Advantages and Disadvantages of 
Revocable Trusts 

The major advantage of the revocable 


_ trust is that it provides a flexible prear- 


ranged vehicle which becomes operative 
on the onset of disability. Drafted prop- 
erly, it can provide maximum flexibility 


of administration and operation. It can 
also serve to avoid the cost and delay 
of appointment of a guardian, committee 
or conservator in a judicial proceeding. 

Under certain circumstances, the trust 
also may be superior to the power of 
attorney because the trustee, depending 
on local law, can be given broader oper- 
ating discretion than can the attorney-in- 
fact. The Florida durable power of attor- 
ney is sufficiently broad in scope to give 
the attorney-in-fact powers which are vir- 
tually equivalent to those of a Florida 
trustee. However, it may be necessary, 
even if the client is a Floridian, to use 
a trust in jurisdictions where the power 
of the attorney-in-fact is not as broad 
as in Florida. Additionally, almost all 
entities will recognize the trustee’s ability 
to act, while experience has shown that 
banks, insurance companies, and govern- 
mental agencies often refuse to honor 
the power of attorney. 

A disadvantage of the revocable trust 
is that it is more expensive to create 
and to administer than is a power of 
attorney; however, the revocable trust is 
almost invariably less costly than the 
appointment of a guardian, committee 
or conservator. 

@ Joint Tenancies 

A joint tenancy is a form of ownership 
in which two or more persons own an 
undivided interest in property and in 
which, in general, the surviving person 
has a right of survivorship. In most states, 
including Florida,?! unless a disposition 
to two or more persons, other than 
spouses, states that the ownership is a 
joint tenancy and/or there is a right of 
survivorship, the ownership will be treated 
as a tenancy-in-common. Because each 
co-tenant may control the property in 
certain limited situations, the creation of 


a joint tenancy may be one alternative 
for managing the assets of an incapaci- 
tated person. 

If an incapacitated person has created 
joint tenancies with respect to his bank 
accounts and/or other property with a 
competent person as the other joint tenant, 
the competent person can utilize the prop- 
erty for the benefit of the incapacitated 
person. However, there is little control 
over the competent joint tenant who may, 
possibly even wrongfully, utilize the assets 
for a personal benefit. The competent 
joint tenant is not serving in a direct 
fiduciary status or relationship. 

In many jurisdictions, upon the death 
of the incapacitated person, there is a 
presumption that the joint property will 
pass to the surviving joint tenant which 
may often not be the intent of the incom- 
petent-deceased contributing joint tenant. 
The incompetent-deceased contributing 
joint tenant may have intended a so-called 
“convenience account,” where the funds 
are placed in joint ownership solely for 
the benefit of the contributing joint tenant 
to be used by the noncontributing joint 
tenant for the contributing joint tenant’s 
needs if he becomes unable to handle 
his own affairs. Some jurisdictions permit 
the depositing joint tenant to elect whether 
the other joint tenant has a right of 
survivorship on the death of the con- 
tributing joint tenant.or if the account 
is merely a convenience account without 
survivorship rights. Other jurisdictions 
have statutory provisions defining rights 
and obligations of parties and financial 
institutions in connection with deposits 
in which two or more persons have an 
interest. 

In Florida, unless otherwise expressly 
provided on the signature card, the open- 
ing of a joint tenancy account at a com- 


mercial bank creates a rebuttable pre- 
sumption that the contributing joint 
tenant intended that the noncontributing 
joint tenant have a right of survivorship 
unless proof of fraud or undue influence 
can be shown or clear and convincing 
proof of a contrary intent is demonstrated. 
However, if such an account is created 
at a savings and loan association, there 
is a conclusive presumption that a right 
of survivorship is created (absent a show- 
ing of fraud or undue influence), and 
it is impossible to rebut that presump- 
tion.?2 

This seemingly incongruent distinction 
in Florida has recently been condoned 
by the Florida Supreme Court in Estate 
of Gainer, 466 So.2d 1055 (Fla. 1985), 
and by the Fourth District Court of 
Appeal in Seidl v. Estate of Michelsen, 
487 So.2d 336 (Fla. 4th DCA 1986). 

Florida also has a “convenience ac- 
count.”23 This is a deposit account at a 
commercial bank, other than a certificate 
of deposit, in the name of one individual 
(principal), in which one or more other 
individuals have been designated as agent 
with the right to make deposits to and 
withdraw funds from or draw checks on 
such account. This account shall not be 
affected by the subsequent death or incom- 
petence of the principal and the individu- 
als designated as agents do not have a 
right of survivorship after the principal’s 
death. 

® Health Care Decision: Use of the 
Durable Power of Attorney for Health 
Care Decisions or for Withdrawal of 
Medical Care 

Determining who has the authority to 
make health care decisions for a person 
who is unconscious, or is otherwise incom- 
petent to make his or her own decisions, 
is a problem that most states have not 
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adequately confronted. A few states (i.e., 
California, Kentucky and Kansas) have 
statutes which contain general provisions 
as to who may give consent. Certain other 
states (i.e., Arkansas, Georgia, Idaho, 
Louisiana, Maine, Mississippi, Missouri 
and North Carolina) have statutes which 
set forth specific relatives who may pro- 
vide consent on behalf of an incapacitated 
patient. However, most states, apparently, 
do not give effect to durable powers of 
attorney for making health care decisions. 

Florida has enacted the Life Prolonging 
Procedure Act of Florida.”* This statute 
“recognize(s) the right of a competent 
adult to make an oral or written declara- 
tion instructing his physician to provide, 
withhold, or withdraw life-prolonging pro- 
cedures, or to designate another to make 
the treatment decision for him, in the 
event such person should be diagnosed 
as suffering from a terminal condition.”*5 
Florida, however, does not recognize a 
durable power of attorney for health care. 
The so-called “living will” is discussed 
in the Real Property, Probate and Trust 
Law Section column in this issue. At 
least 38 jurisdictions and the District of 
Columbia now authorize living wills or 
provide natural death acts, and many 
other states by case law, though not for- 
mally recognizing the living will, give recog- 
nition to the intent of the patient as to 
health and medical decisions which were 
expressed while the patient was able. Local 
law must be consulted to determine the 
scope and formalities. 

Gifts 

Another planning device available to 
an elderly client is the making of gifts 
to reduce the client’s estate. A complete 
dissertation on gifts is beyond the scope 
of this article; however, the topic is cer- 
tainly worthy of a short discussion. 

An individual can give $10,000 annu- 
ally to as many related or nonrelated 
individuals as the individual so desires 
without incurring a gift tax. If the donor 
is married, and his spouse consents to 
the gift, the amount is increased to $20,000 
per donee. An individual with a large 
family can, therefore, reduce his estate 
by significant sums over a number of 
years. If the individual becomes incompe- 
tent, the gift-giving scheme might be con- 
tinued under the substitution of judgment 
doctrine. 

If an individual is married and his 
spouse has no independent funds, the 
adviser might suggest a gift to the spouse 
of an amount equal to the exemption 
equivalent for federal estate tax pur- 
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poses (in 1987 the equivalent amount is 
$600,000). The gift would qualify for the 
marital deduction and would allow the 
spouse to take advantage of this ex- 
emption should the less wealthy donee- 
spouse predecease. 

Gifts in various forms to qualified char- 
itable organizations is another way to 
achieve estate tax savings (as well as 
income tax savings) for the elderly client. 


Conclusion 

This article is designed as a starting 
point from which the attorney can con- 
sider options, obligations and planning 
ideas and opportunities for elderly clients. 
Once the attorney is aware of the special 
problems facing the elderly client, the 
attorney will be in a much better position 
to represent those clients adequately and 
productively. The responsibilities of the 
legal practitioner to advise and service 
the elderly client is a subject of growing 
case and statutory law and must be con- 
sidered with care and with a special degree 
of human compassion and understanding. 


! Title XLIII Domestic Relations §744.102. 

2 The reader should note that the Disability 
Law Committee of The Florida Bar is currently 
preparing a proposal to revise the Florida law 
on guardianships, which, if ultimately approved, 
would substantially change the current guard- 
ianship rules. 

3 Title XLII] Domestic Relations §744.102. 

4 FLA. STAT. §744.427. 

5 FLA. STAT. §744.364. 

6 FLA. STAT. §744.527. 

7 Court approval must be sought in ac- 
cordance with FLA. STAT. §744.447. 

8 FLA. STAT. §744.441(17). 

9 FLA. STAT. §744.303. 

10 FLA. STAT. §709.08(1). 
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'2New York General Obligations Law 
§5-1504. 

13 FLA. STAT. §709.08(2). 
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16 Internal Revenue Code of 1986, §2036. 


17In Florida, the powers of a trustee are 
set forth in FLA. STaT. §737.402. 


'8 Internal Revenue Code of 1986 §2038. 
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21 FLA. STAT. §689.15. 
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Estate Planning 
for the Elderly Client 
Modest Means 


ost estate planning liter- 
ature tends to focus on 
clients in the upper 
income and high net worth categories. 
This is entirely understandable, as these 
types of clients are most likely to seek 


the advice of attorneys and are most 


able to afford their services. The failure 
of commentators to deal with the less 
fortunate client may, however, unfortu- 
nately result in a potential lack of under- 
standing on the part of attorneys and 
other estate planners of the particular 
problems and difficulties which face these 
clients of more modest means. 

People in this situation are typically 


by Thomas E. Allison 


concerned about three general factors 
which they feel may affect their ability 
to provide for themselves and to pass 
their assets on to their intended benefici- 
aries. These factors are taxation, the 
costs and expenses of probate, and the 
ability of the clients to avail themselves 
of government benefits. This article will 
examine these three areas of concern 
and discuss the importance of these fac- 
tors to these clients. 


Taxation 

The average client should not need 
to worry about liability under the estate 
tax or the gift tax systems. The interplay 


of Sections 2010, 2505 and 2001(c) of 
the Internal Revenue Code results in 
no estate tax or gift tax being owed 
until the total amount of property which 
is transferred by the decedent to his 
beneficiaries exceeds $600,000. This is 
true whether the property is transferred 
by the decedent during his lifetime or 
upon his death. The type of client with 
whom we are dealing here should be well 
below these taxation limits, and there- 
fore should have no liability to the 
Internal Revenue Service. The same is 
true with regard to the Florida estate 
tax contained in Chapter 198 of the 
Florida Statutes; if the gross estate is 
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below $600,000, then there is no estate 
tax liability to the Florida Department 
of Revenue. 


Probate Considerations 

The Florida Probate Code (F.S. Chs. 
731 through 735) provides for four types 
of administration of the estates of Florida 
residents. Early consideration of the 
requirements of these various types of 
administration may enable the client to 
position his assets in a manner which 
will minimize the expenses related to 
the transfer of his property upon his 
death. For the client of modest means, 
the formal estate administration proce- 
dure contained in F.S. Ch. 733 should 
generally be considered to be a last 
resort, to be used only if the procedures 
for the administration of small estates 
are unavailable. 

The client should attempt, if possible, 
to position his assets in a way which 
would enable his estate to take advan- 
tage of the procedures for the adminis- 
tration of small estates which are 
provided in F.S. Ch. 735. These proce- 
dures are designed to provide for the 
administration of estates which are so 
small that formal estate administration 
would not be a cost-efficient process. 
Ch. 735 provides for three types of 
administration of small estates: summary 
administration, family administration, and 
disposition of personal property without 
administration (sometimes referred to as 
“no administration necessary”). 


Ever Twenty-One 


An author studies a young lawyer 
And sees the old man he will become. 
A better author studies an old lawyer 
And sees the young lawyer he used 

to be. 
A great author studies the old lawyer 
And describes him precisely as he is. 
You are made to see the young lawyer 
He used to be but far surpassing that, 
For the young lawyer is still alive, 
Prisoned within his devastated body. 
You feel the silent, endless tragedy 
Because he is ever twenty-one in 

his heart 
No matter what the merciless years have 

done. 


FRANK E. WIGELIUS 
Jacksonville 


Summary Administration 

Summary administration is the most 
common procedure for the administra- 
tion of small estates. The requirements 
set forth in §735.201 are twofold: either 
the property subject to administration 
must not exceed $25,000 or the decedent 
must have been dead for at least three 
years, and the decedent’s will, if any, 
must not require formal administration 
pursuant to Ch. 733. Summary adminis- 
tration will be available, therefore, if the 
client’s assets can be arranged so that 
the property which must pass through 
probate will be below the $25,000 ceiling 
for this procedure. ; 

Several different devices in the nature 
of will substitutes may be utilized to 
bring the client’s probate property below 
the $25,000 jurisdictional limitation. The 
client may, for instance, hold assets as 
joint tenants with rights of survivorship 
with his intended beneficiary, so that 
the ownership of the assets will pass to 
the surviving joint tenant upon the client’s 
demise. This is a very common estate 
planning procedure, of course, (joint own- 
ership is sometimes referred to as “the 
poor man’s will”), but it is not without 
its risks. Consideration must always be 
given to the possibility that the person 
named as joint tenant may not survive 
the decedent. Backup provisions should, 
therefore, be made in the form of a will 
whenever assets are placed in joint tenancy. 

Similarly, when the client places an 
asset in joint ownership, he relinquishes 
a measure of control over the property. 
If the asset consists of a deposit in a 
financial institution, for instance, gener- 
ally either person named in the account 
may withdraw all funds. The client, there- 
fore, risks the possibility that the joint 
owner may remove the funds, contrary 
to the client’s desires, while the client 
is alive. If the asset consists of a reg- 
istered security, then the signatures of 
both joint tenants would generally be 
required in order to transfer the security. 
This may result in difficulties for the 
client in later years, if he should desire 
to dispose of the property, but the other 
joint tenant refuses to comply. 

Another common device which may 
be used to structure the anticipated estate 
of the decedent so as to qualify for 
summary administration is that of a 
Totten Trust. This form of ownership 
relates to deposits in banks (F.S. §658.58) 
and savings and loan associations (F.S. 
§665.063(2)) and enables the client to 
title the account in the name of himself, 
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“in trust for” the intended beneficiary. 
During the life of the client he has 
exclusive control over the property; upon 
his demise, the ownership of the account 
is vested in the named beneficiary. Once 
again, this form of ownership assumes 
that the intended beneficiary will actu- 
ally survive the client. 

A third method which may be used 
to position the decedent’s assets so as 
to take advantage of summary adminis- 
tration is the use of an inter vivos trust. 
This is the best choice of the will substi- 
tutes, in that the trust can provide for 
the management of the trust property 
during the client’s lifetime, and then 
provide an effective method of disposing 
of the property upon his demise. 

The procedures established in the trust 
for the management and care of the 
property during the life of the client 
may be useful if the client should become 
incapacitated or incompetent to manage 
his own affairs. These trust provisions 
may enable the client to avoid the embar- 
rassment and expenses which are inher- — 
ent in the guardianship procedures. If 
an inter vivos trust is used for this 
purpose, the trust should be very specific 
as to the situations upon which the 
client may be removed as trustee (assum- 
ing that the client serves as the initial 
trustee). The client should be advised 
to exercise great care in the selection 
of his trustee and successor trustees, 
including giving adequate consideration 
to the possible use of corporate trustees. 
Similarly, specific terms should be 
inserted to provide for the disposition 
of the client’s property after his demise, 
including terms which contemplate the 
possibility that intended beneficiaries may 
predecease the client. 

The methods outlined above may be 
used to enable the estate of the client 
to be administered under the summary 
administration procedures outlined in 
Part II of Ch. 735. These procedures 
contemplate that a petition for summary 
administration will be filed by a benefi- 
ciary of the estate, an heir or a person 
nominated in the will as personal repre- 
sentative. This petition must contain the 
information required by §735.203 and 
Florida Rule of Probate and Guardian- 
ship Procedure 5.530 and must be joined 
in by the persons specified in §735.203(1) 
and §735.209. While this article is not 
intended to be a primer on the mechan- 
ics of summary administration, special 
attention should be called to the require- 
ments of Florida Rule of Probate and 


Guardianship Procedure 5.530(a)(3) regard- 
ing the indebtedness of the estate. 


Family Administration 

The requirements for the use of family 
administration are much more restrictive 
than those for summary administration. 
These requirements usually are not met, 
which results in family administration 
being a somewhat unusual procedure. 


Four basic jurisdictional requirements 
must be met in order for family adminis- 
tration to be proper. First, the benefici- 
aries of the estate must be within the 
classes defined in §735.101(1) and (2). 
In an intestate estate, the only permitted 
beneficiaries are a surviving spouse and 
lineal descendants and lineal ascendants. 
In a testate estate, the same restrictions 
exist, but minor devises are permitted 
to other devisees. Second, if a will 
exists, the will must not require formal 
administration under Ch. 733. Third, 
either the entire probate estate must 
consist of personal property, or the admin- 
istration of the estate under Ch. 733 
must have proceeded to a point at which 
the claims of creditors have been barred. 
Finally, the value of the gross estate for 
federal estate tax purposes must be less 
than $60,000. 


The first and the fourth requirements 
are the ones which most often preclude 
the use of family administration. The 
concept of “gross estate” for federal 
estate tax purposes is much broader 
than the probate estate; it encompasses 
most will substitutes, including joint prop- 
erty and inter vivos trusts in which the 
client retained an interest for his life. As the 
$60,000 figure is a jurisdictional require- 
ment, practitioners should be extremely 
careful in the use of family administration. 

The family administration procedures, 
which are set forth in Part I of Ch. 735 
and Florida Rule of Probate and Guard- 
ianship Procedure 5.520, are virtually 
identical to the procedures for summary 
administration. The jurisdictional param- 
eters for summary administration are 
tied to the amount of property passing 
through probate, which is generally much 
easier to determine and more in the 
control of the attorney and estate plan- 
ner than is the amount of the gross 
estate for federal estate tax purposes. 
Because of the differences in the juris- 
dictional requirements and the degree 
of control over compliance with them, 
it generally is preferable to use the sum- 
mary administration procedure. 


Disposition of Personal Property 
Without Administration 

Part III of Ch. 735 provides for a 
very informal process which may be 
used to administer the estate of a dece- 
dent in which there is no property sub- 
ject to administration other than exempt 
property as defined in §732.402, or in 
which the value of the nonexempt per- 
sonal property is less than the funeral 
expenses and reasonable and necessary 
medical and hospital expenses of the 
last 60 days of the last illness of the 
decedent. 


Over the last 50 vears, 
the federal government 
has created a significant 
array of benefits which 
are designed to provide 
basic subsistence aid 
to the elderly 


This procedure, which is governed by 
§735.301 and Florida Rule of Probate 
and Guardianship Procedure 5.420, is 
designed to be performed by the clerk 
of court at the request of a private 
party, without the assistance of counsel. 
Under this type of estate administration, 


the court will enter its order directing - 


that the exempt property be delivered 
to the persons entitled to receive it under 
§732.402, and that the remaining prop- 
erty be distributed to the creditors pur- 
suant to the priority rules of §733.707. 
As is the case with summary adminis- 
tration, the jurisdictional requirements 
for this type of probate administration 
are tied to the value of the property 
which is passing through probate. It is 
entirely possible, therefore, that the dece- 
dent could plan his estate so that the 
bulk of his property passes outside pro- 
bate through the use of will substitutes, 
leaving. only an insignificant portion of 
his property for estate administration. 
This form of estate administration could, 
therefore, be used even when the total 
amount of property passing from the 


decedent to his beneficiaries is consider- 
able. The same is true for summary 
administration. 


Under this type of factual situation, 
the estate planner may anticipate that 
no estate administration would be neces- 
sary because all property will pass pur- 
suant to the will substitutes. If it were 
later determined that property was in 
fact held in the.name of the decedent 
and must pass through probate, then 
this family administration procedure 
could be used if it were a minimal 
amount of property, or summary admin- 
istration could be used if the value of 
the property were beyond the jurisdic- 
tional requirements of this procedure. 


Government Benefits 

Over the last 50 years the federal 
government has created a significant array 
of benefits which are designed to pro- 
vide basic subsistence aid. to those who 
are of low income (commonly referred 
to as the welfare system) and to the 
elderly (commonly referred to as the 
Social Security system). In discussing 
the needs of the elderly client of moder- 
ate income and net worth levels, we 
must be concerned with three basic 
assistance programs: Social Security, Med- 
icare and Medicaid. 


Social Security 

The Social Security Act provides for 
a wide variety of benefits, including ben- 
efits which are paid to covered employ- 
ees who have reached the ages of. 65 
or 62, benefits paid to disabled wage 
earners and the dependents and survi- 
vors of wage earners, and death benefits. . 
The best source of information regard- 
ing all of these programs is the local 
office of the Social Security Administra- 
tion. A good source of general informa- 
tion regarding Social Security and the 
related benefits is Tax, Estate & Financial 
Planning for the Elderly by John Regan 
(Matthew Bender, 1986). 


Most persons in private employment 
are covered by the Social Security Act. 
These workers should periodically review 
the benefits which are being credited to 
their retirement account by the Social 
Security Administration, as the general 
statute of limitations for correcting their 
earnings record is three years, three 
months and 15 days after the close of 
the calendar year in question. A covered. 
worker may check his benefits by obtain- 
ing Form 7004 from his local Social 
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Security office, completing the form and 
submitting it to the national office as 
indicated on the form. A client should 
submit this form regularly to make cer- 
tain that he is being properly credited 
for his earnings and Social Security tax 
payments. 

In order to ensure that a client receives 
the full benefit of the Social Security 
payments, it is vital that application be 
made to the Social Security Administra- 
tion several months before the client 
reaches his applicable retirement age. 
Under current regulations, the client 
would receive his full retirement benefit 
on reaching age 65, or he may elect to 
take permanently reduced monthly retire- 
ment benefits at age 62. The client or 
his family should also consult the Social 
Security Administration when further 
changes in their personal situation occur. 
Examples of such changes would be the 
attainment of age 62 by the spouse of 
the client, or the disability or death of 
the client. The client should also be 
cautioned about the possibility that his 
continuing to work after retirement ben- 
efits have commenced could result in a 


reduction of those benefits. The amount 
which may be earned before benefits are 
reduced fluctuates annually pursuant to 
a cost of living factor. 

The Social Security office also admin- 
isters a Supplemental Security Income 
program. This program provides for addi- 
tional benefits for those who are needy, 
over age 65, blind or disabled. Supple- 
mental Security Income benefits are paid 
in addition to Social Security payments 
and must be applied for separately. In 
order to qualify under this program, the 
client’s resources (over and above certain 
excluded resources) must not exceed 
$1,700 for a single person and $2,550 
for a married couple. Provisions may 
be made for those who exceed these 
levels by a small amount; benefits may 
be commenced upon the agreement of 
the client that the SSI benefits will be 
repaid from the sale or disposition of 
these excess resources. 


Medicare 

Medicare is a federally administered 
health insurance program for individuals 
age 65 and over and disabled individuals 
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under age 65. Part A of the program 
affords benefits for care provided by 
hospitals and related medical facilities. 
All covered individuals participate in Part 
A of the plan. The insurance benefits 
are paid directly to the provider. The 
covered individual may be responsible 
to the provider for an annual deductible 
amount and for other services which are 
not covered by the Medicare system. 

Part B of Medicare, which is com- 
monly referred to as “supplemental med- 
ical insurance,” is a voluntary medical 
insurance program which the participant 
pays for through monthly insurance pre- 
mium payments. This program provides 
for insurance against the cost of physi- 
cian’s services and related medical ex- 
penses. 

Generally, if the client is over age 65 
and is eligible to receive Social Security 
retirement benefits, he is eligible for 
Medicare insurance coverage. Additional 
classes of people are also entitled to 
coverage; clients should again be advised 
to consult the local office of the Social 
Security Administration to determine 
their eligibility for these programs. 

The client may receive the benefits 
of Medicare coverage even if he is not 
retired and, therefore, is not actually 
receiving Social Security retirement ben- 
efits. Application for Medicare benefits 
must be made with the Social Security 
Administration, and the client should 
apply well in advance of the date upon 
which he will become eligible to receive 
benefits. This will enable coverage to 
become effective at the earliest possible 
date. 

Most clients would find it best to 
obtain Medicare coverage and then pur- 
chase private insurance to cover items 
not included under the Medicare plans. 
Group insurance policies of this nature 
are available through many organiza- 
tions, such as the American Association 
of Retired Persons. The client must be 
cautious in reviewing any policy which 
he is intending to purchase, so as to 
make certain that he is obtaining the 
coverage which he desires and that 
duplicate coverage is avoided. 


Medicaid 
Medicaid is a medical assistance pro- 
gram which is jointly: operated by the 


' federal government and the various states. 


The program is analogous to the Sup- 
plemental Security Income program dis- 
cussed above, but is operated in Florida 
by the Department of Health and 


Rehabilitative Services pursuant to the 
guidelines established in F.S. Ch. 409 
and the Florida Administrative Code. 
Details on the operation of the program 
may be obtained from the Department 
of Health and Rehabilitative Services 
and are further discussed in Patrucco, 
Adams and Posner, Legal Issues, Gov- 
ernment Programs, and the Elderly: A 
Handbook for Advocates (M.A. Hilker, 
ed., 1986). 

One of the client’s major areas of 
concern regarding the Medicaid program 
is the amount of property which he 
may own and still receive Medicaid ben- 
efits. Medicaid is intended to be a 
resource of last resort, and as such the 
HRS administrators require that the 
applicant apply for all other benefits to 
which he may be entitled. Under the 
rules for “deeming” of income, the state 
may review and consider the income 
and assets of both spouses in making 
its determination as to whether one 
spouse meets the qualification require- 
ments for Medicaid. The deeming theory 
is limited to allocating income between 
spouses, but the state will also consider 
all other income and assets which are 
available to the applicant. 

One strategy which is commonly 
proposed in order to enable an applicant 
to meet the Medicaid eligibility criteria 
is for the applicant to divest himself of 
his assets, so that when the application 
is made he will be within the Medicaid 
net worth requirements. This “divest- 
ment” theory contemplates that the 
applicant will give away his property 
and then apply for Medicaid on the 
basis of his lowered net worth following 
the divestiture. 

Congress has responded to this possi- 
bility by providing that an applicant 


who transfers his property for less than 
full and adequate consideration and then 
applies for Medicaid within 24 months 
of the transfer will be presumed to have 
made the transfer in order to qualify 
himseii for Medicaid eligibility. In this 
situation, the transferred property will 
be considered as part of the net worth 
of the applicant, and he will be disqual- 
ified from receiving Medicaid benefits 
for a period which is related to the value 
of the assets transferred. The state is 
similarly permitted to deny Medicaid 
benefits to an applicant who transfers 
property and then moves into a nursing 
home within two years of the date of 
the transfer. 

The 24-month rule is an arbitrary 
one, which is intended to provide an 
objective criterion for these purposes, 
and which, therefore, also provides a 
planning opportunity for clients who antic- 
ipate the possibility of applying for Med- 
icaid benefits in the foreseeable future. 
If property is transferred to a family 
member or some other intended benefi- 
ciary and the applicant relinquishes all 
benefits from this property, the applicant 
may be able to apply for Medicaid two 
years after the date of the transfer. This 
enables the applicant to transfer his prop- 
erty to his intended beneficiaries prior 
to using the property for his medical 
care, thereby making himself eligible to 
receive Medicaid benefits rather than 
depleting his own assets to pay for his 
medical needs. The divestment proce- 
dure is an aggressive policy which must 
be carefully considered by the client 
after he is apprised of all applicable 
factors, including his need to support 
himself during the 24-month waiting 
period before he applies for Medicaid. 
Early consideration of this planning tech- 


nique, therefore, may be of great help 
to the client in this area. 


Conclusion 


The elderly client of modest means 
generally need not be concerned with 
the tax burdens related to the transfer 
of his property upon his demise. He, 
therefore, should concern himself with 
the other costs and expenses which are 
related to the transfer of his property. 
He should consider the procedures for 
the administration of small estates and 
should attempt to position his assets in 
a manner which would enable his estate 
to take advantage of these provisions. 
Similarly, a client who is made aware 
of the various government benefits which 
are available to him will be able to act 
to protect himself and his property while 
receiving the maximum benefit of the 
available government assistance programs. 


Thomas E. Allison is an assistant 
professor of law at Stetson College 
of Law, St. Petersburg, teaching estate 
and gift taxation, trusts and estates 
and business associations. He received 
his LL.M. in taxation in 1978 from 
the University of Florida College of 
Law and M.B.A. in finance from 
Florida State University in 1974. 
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Florida’s Continuing 
Care Contracts 


continuing care contract is 

an agreement between par- 

ties unrelated by blood or 
marriage to furnish shelter, food and 
nursing or personal care services upon 
the payment of an endowment of money 
or property. Under such a contract, an 
individual, usually elderly, pays in 
advance to assure that an individual or 
organization will provide all needed care 
of the types the contract specifies. A 
continuing care contract may cover only 
a specified term of years, but usually 
promises care for the rest of the individ- 
ual’s life. 

Such contracts are not new in Florida. 
Since the beginning of the century, the 
elderly could assure care in their later 
years by giving all their worldly goods 
to a church-sponsored retirement home 
in return for the right to reside there. 


by Alison Lisa Patrucco 


After 1935, Old Age Assistance sup- 
ported a growing number of for-profit 
homes which offered long-term care. 
Recognizing the potential for abuses, 
Florida began to regulate the industry 
in 1953, requiring providers to show 
financial soundness and stability suffi- 
cient to support an expectation that 
care would be available when needed. 
The demands deterred new commercial 
providers from entering the market until 
strategies were developed for operation 
under the regulations, and the industry 
experienced a boom in the 1960’s. Still 
more rigorous financial regulation caused 
a second slump in the 1970’s, but now 
developers once again are exploring the 
potential of the continuing care con- 
cept.2 

This article will examine the regula- 
tions governing continuing care contracts. 


It will also discuss noninstitutional con- 
tinuing care arrangements which are not 
governed by the statute. 


Need for Continuing Care 

Increasingly, attorneys will encounter 
elderly clients who want long-term 
assistance with their daily living activ- 
ities. The number of Americans over 
65 grew 25 percent during the 1970's, 
and the population of individuals age 
75 is growing about twice as fast. Within 
25 years, babyboomers of retirement age 
will comprise nearly one-fifth of the 
nation’s population. Nearly 20 percent 
of Florida population is over 65, a pro- 
portion to be found nationwide only 
after 2000 A.D. 

Many in this age group have chronic 
disabilities attributable to advanced age 
or to convalescence from acute illness, 


THE FLORIDA BAR JOURNAL/MAY 1987 29 


\ 


and others may reasonably anticipate 
decreased capabilities. The continuing 
care concept allows the group to pool 
its resources so that any resident who 
becomes incapacitated will have access 
to care and assistance. Continuing care 
retirement communities (CCRC’s) allow 
the residents to get such care in or near 
their retirement dwellings. 

The CCRC usually includes indepen- 
dent living units—apartments or cot- 
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tages—whose residents can receive 
laundry and housekeeping assistance. A 
common dining area is usually available 
where residents can take one or more 
prepared meals per day. Home health 
care—bathing, dressing, and grooming 
assistance by a nurse’s aide—is often 
available for impaired residents? and a 
nursing home may be within the com- 
munity or nearby. In Florida, entrance 
fees for such communities range from 
$20,000 to $250,000, and monthly main- 
tenance fees from $400 to $900. 


The Continuing Care Contract— 
Terms and Parties 

A continuing care contract must specify 
the provider’s religious, proprietary or 
corporate affiliations, and the extent to 
which the affiliate is responsible for the 
provider’s financial and contractual obliga- 
tions. This disclosure provision serves 
to unmask for-profit providers using non- 
profit status to attract new residents. A 
separate contract must record the agree- 
ment between the provider and each 
resident or two residents who share a 
single living unit.‘ 

The contract must list all property 
given as donations or entrance fees with 
fair market values. It must specify all 
services and items the resident can 
receive, and where the services will be 
provided. All services available for an 
additional fee must be specified.5 

Certain contingencies must be ad- 
dressed by the contract. Policies govern- 
ing changes in monthly fees must be 
described, as well as the circumstances 
under which the resident may continue 
to live in the facility when unable to 
pay monthly maintenance or other fees. 
The state of mental and physical health 
required to begin or continue in res- 
idence must also be described.® 

The contract must state the arrange- 
ments which can be made if the resident 
marries, including terms under which 
the new spouse may become a resident, 
fees charged, and the consequences if 
he or she does not qualify for residency. 
In addition, it must describe the conse- 
quences for the remaining resident in a 
shared unit when one resident dies or 
leaves the facility.” 


Cancellation and Termination—A res- 
ident may rescind a continuing care agree- 
ment without penalty within seven days 
after its execution. A continuing care 
agreement also may be cancelled upon 
30 days’ notice by either party, or less 
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if the resident becomes a danger to self 
or others. The contract must state the 
terms and conditions under which any 
portion of the entrance fee will be 
refunded in the event of such a cancella- 
tion, including cancellation due to 
changes in a prospective resident’s health 
or finances occurring between the date 
of the agreement and initial occupancy. 
If the prospective resident dies or 
becomes too ill or incapacitated to take 
up residence, the contract is automat- 
ically cancelled, and the resident or a 
legal representative is entitled to receive 
a refund of all money paid to the pro- 
vider except for costs incurred by the 
provider at the prospective resident’s writ- 
ten request.® 

If a resident chooses to move out of 
the facility, the entrance fee is refunded 
by a statutory formula: The facility 
retains no more than two percent per 
month of residence, and no more than 
a four percent processing fee. However, 
if the resident dies, the entrance fee 
may be considered earned in full.? 

The facility may dismiss or discharge 
an indigent resident only when the entire 
entrance fee, and any applicable medi- 
care and insurance benefits have been 
earned. Under no circumstances may 
the resident be dismissed within 90 days 
of the date he or she is first unable to 
pay maintenance fees, but during the 
90 days the resident must pay a reduced 
fee based on current income.!° 


Licensure Protection and 
Residents’ Rights 

Florida law imposes licensure require- 
ments on those who hold themselves 
out as continuing care providers. Any 
provider organization must have a certif- 
icate of authority from the Department 
of Insurance before entering into a con- 
tinuing care agreement. Application for 
such a certificate includes detailed informa- 
tion about individuals, corporate entities 
and affiliate organizations which are or 
will be involved in the operation of the 
CCRC, and a projection of revenues 
and expenses.!'! Before a final certificate 
of authority to operate will be issued, 
the applicant must show that prospective 
residents have paid a minimum 10 per- 
cent reservation deposit for at least 50 
percent of the units which require an 
entrance fee. 

The aggregate of these deposits must 
equal 100 percent of projected con- 
struction and furnishing costs and start- 


up losses. However, no more than 25 
percent of these entrance fees may be 
pledged for the facility’s construction 
or purchase. The balance must be held 
in escrow until at least 70 percent of 
the units are paid for in full. A financial 
statement, audited by an independent 
certified public accountant, must con- 
firm the applicant’s financial position.!2 

The CCRC provider must file annual 
statements with the department, indicat- 
ing any changes in information previ- 
ously required, and maintain escrow 
accounts in accordance with statutory 
provisions. Minimum liquid reserves must 
equal at least the mortgage payments, 
rent payments, taxes and insurance, and 
30 percent of the total operating costs 
for the fiscal year.'3 

Any person can file a complaint with 
the department alleging Violation of the 
regulation. The department has author- 
ity to suspend for up to one year or 
revoke any continuing care provider’s 
certificate of authority upon finding 
financial irregularities or any of a number 
of other indications of unsound condi- 
tion or lack of fitness as a provider. It 
may enjoin a continuing or threatened 
violation of regulation, or impose fines 
of up to $10,000 for each willful viola- 
tion. Owners, officers and managers may 
be criminally prosecuted.'* Residents who 
sue for harm caused by such a violation 
are not entitled to specific performance, 
but may recover monetary damages and 
attorney’s fees.!5 

The operating facility must also comply 
with residents’ rights regulations, which 


require the CCRC provider to inform 
residents of the community’s financial 
status by posting the most recent depart- 
ment monitoring report. Such monitoring 
is conducted at least every three years. 
The provider must also post a summary 
of the organization’s annual statement, 
and make the full annual report avail- 
able.!¢ 

A listing of any proposed changes in 
policies must be posted in a prominent 
place in the community. Residents have 
the right to organize and take concerted 
action, to stay informed as to the com- 
munity’s operation, and to help or pro- 
tect each other. The board of directors 
or a representative must meet with the 
residents quarterly to discuss such mat- 
ters of interest as finances, policies, and 
services, !7 


The Problems and Pitfalis 

The detailed provisions of the Florida 
law have not eliminated the problems 
inherent in the continuing care concept. 
Payment given in anticipation of the 
need for care undercuts the provider’s 
incentive to deliver that care, and even 
the ethical provider may underestimate 
the resident’s need for care. Florida’s 
law limits the potential for abuses some- 
what by making the contract terminable 
by the resident, and guaranteeing that 
resident will receive some refund of the 
entrance fee unless the resident has occu- 
pied the facility for four years or more. 

However, three problems which remain 
unsolved by Florida’s law may be antici- 
pated by the practitioner who is consid- 


ering continuing care arrangements for 
a client: 

The inequitable exchange. A continu- 
ing care contract is a gamble on an 
extended period of unhospitalized poor 
health or frailty. Under the statute, the 
client who lives briefly in a facility and 
dies suddenly may have forfeited all 
rights to refunds from the entrance fee 
to the client’s estate, and one who goes 
to the hospital for acute care receives 
no more refund than one who chooses 
to move out. Contracts with liberal 
refund policies generally charge higher 
entrance fees, levying a direct cost for 
reducing the resident’s risk of later loss. 
Attacks on this statutory provision—lack 
of consideration, lack of mutuality, 
unconscionability—have generally failed.'® 
This strict construction is held to be 
justified by a vague public policy favor- 
ing care providers, as well as the fact 
the provider is bound even when the 
cost of care greatly exceeds the endow- 
ment.!9 

However, a different view might pre- 
vail if the resident died in the facility 
within the initial seven-day cancellation 
period, since the loss of the whole endow- 
ment may be seen as the “penalty or 
forfeiture” prohibited by the statute.?° 
A court might also intervene to increase 
the refund owed a resident who was 
removed soon after entry for hospital 
care, unwinding the bargain so the unfor- 
tunate ex-resident can pay the unex- 
pected medical bills rather than enrich- 
ing the CCRC.?! 

Inadequate enforcement of provider 
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performance. The statute gives residents 
the right to terminate the contract and 
receive a fair refund in order to increase 
their power to demand quality services. 
However, a resident’s desire for a stable 
home environment reduces real bargain- 
ing power. Indeed, those most in need 
of services are least able to demand 
them or move out, being too frail or 
ill. Also, such power diminishes as the 
refund figure shrinks so the provider 
can more easily pay the departing res- 
ident. 

To correct the imbalance, the contract 
should include organized, scheduled meet- 
ings for residents only and between res- 
idents and management, to encourage 
communication of residents’ needs and 
wishes. Formal grievance procedures are 
very useful when communication has 
begun to break down into dispute. The 
contract can also anticipate one major 
cause for disputes by specifying reason- 
able time periods within which the pro- 
vider must build and operate promised 
amenities, after which the resident may 
terminate without penalty. A more exten- 
sive resident’s “bill: of rights” than that 


provided by statute can be included in 
the contract, adapted from similar provi- 
sions found in Florida’s nursing home 
and adult congregate living facility stat- 
utes,22 

Good communications between res- 
idents and provider do not assure good 
management, however. A number of res- 
idential developers have recently entered 
the retirement community industry with 
plans to learn as they earn their res- 
idents’ payments. The attorney can pro- 
tect an elderly resident from ineptitude 
by choosing an experienced management 
organization. 

Financial failure. Even the detailed 
provisions of Ch. 651 have not elimi- 
nated the possibility of bankruptcy. Since 
1983, five facilities have failed, leaving 
residents without care or endowment 
money. In each instance, the provider 
could not sell enough units in time to 
cover the cost of health care services, 
and could nor raise funds to support 
the community until more units could 
be sold. 

In order to help the client choose the 
soundest CCRC, the practitioner should 
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examine critically the developer’s market 
studies and expense projects. The market 
study can provide clues about the com- 
munity’s competitiveness. For example, 
an attorney might predict trouble for a 
CCRC which located near three others 
but charged nearly double the entrance 
fee. Expense projections should ideally 
be based on an actuarial study, though 
this requirement is not imposed on the 
developer by the statute. 

The attorney should also consider the 
financial backing available to the commu- 
nity. Analysts observe the CCRC is less 
likely to open when less than fifty per- 
cent of the funds raised by a bond issue 
remain for land acquisition and con- 
struction costs after the developer takes 
a fee. To survive periods of slow growth, 
the CCRC should have the backing of 
several investors: Three of five recent 
failures had only a single underwriter. 
Church sponsors should offer financial 
support as well as lend a name and 
image for community promotion. 


Contracts Outside the Scope of 
Ch. 651 

Continuing care retirement communi- 
ties are not for everyone. They are expen- 
sive and often isolated on low-cost real 
estate away from urban areas and family. 
Many elderly instead rely for continuing 
care on family members or friends, giving 
much or all of their property in exchange 
for a promise of care until death. 

The current statute does not govern 
individuals who provide care by private 
agreement even when the parties are 
unrelated. Its financial security measures 
would be impractical and very burden- 
some, if they are applicable at all. The 
Second District Court in Ellis v. Skolar, 
133 So.2d 340 (Fla. 2d DCA 1961), 
declared that Ch. 651 “does not apply 
to an isolated contract ... but to those 
who make a business of providing care” 
when it considered an exchange of a 
mortgage deed for a promise of life care. 
However, since the statute clearly recog- 
nizes the need to protect the elderly 
party, it might be intended to preempt 
the area and ban private, unregulated 
contracts altogether.23 Viewing a claim 
in this light, the court might invalidate 
an out-of-balance noninstitutional agree- 
ment whether oral or written. 

An attorney can provide more clarity 
and stability to a private life care arrange- 
ment by documenting the real agreement 
of the parties. The contract, using Ch. 
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651 provisions as a guide, should include 
a description of the property given, the 
services the provider is obligated to per- 
sonally provide or pay for, where and 
with whom the elderly person will live, 
who will decide when he or she needs 
health care at home or in a care facility, 
and how that important decision will 
be made. It will most likely include a 
sum as monthly maintenance payment 
which leaves the elderly person some 
disposable income. It will discuss meal 
arrangements, transportation, use of 
common areas and rights to private 
space. Finally, it must provide a way 
for each party to terminate the contract 
with fair distribution of the property.”4 


Conclusion 


Florida’s Ch. 651 minimizes or elim- 
inates many problems inherent in 
the continuing care concept, reducing 
the risks of fraud and mismanagement. 
It provides enforcement measures, which 
penalize the provider without closing 
the facility and dispossessing the res- 
idents, and avenues for the exercise of 
residents’ rights. It can be used as a 
model for private contracts. 

The contract provisions and licensing 
required by statute are only the bare 
bones of a successful continuing care 
arrangement, however. The attorney review- 
ing a contract must consider whether 
the provider is financially sound and 
reliable, and whether the care structure 
fits the client’s individual. needs and 
resources. If the agreement is basically 
acceptable, the practitioner can supple- 
ment and replace its terms to increase 
greatly the likelihood the client will enjoy 
the secure lifestyle promised by the con- 
tinuing care concept. Bl 
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Disability Law 


by Winsor C. Schmidt 


In June 1986, the American Bar Asso- 
ciation Commission on Legal Problems 
of the Elderly and the National Judicial 
College convened a National Conference 
of the Judiciary on Guardianship Pro- 
ceedings for the Elderly in Reno, Nevada.! 
This article reports the recommended 
judicial practices in guardianship pro- 
ceedings produced by that conference and 
summarizes practices in Florida and other 
states. The conference and its recom- 
mendations are intended to encourage 
similar state efforts, changes in statutes 
and court rules, coordination between 
the judiciary and the aging network, and 
testing in individual courtrooms.” 
Procedure: Notice to the Alleged 
Incompetent 


1. Personal service upon respondent 
should be by a court officer in plain 
clothes trained in dealing with the aging. 
In addition to the respondent, notice 
should be given by mail to the spouse, 
all the next of kin, the custodian of the 
respondent, the proposed guardian, and 
the providers of service. 

In Florida, notice to the alleged incom- 
petent is provided by service of the peti- 
tion for determination of incompetency 
in the manner required for service of a 
summons. A copy of the petition and 
notice of hearing must be served on one 
or more members of the alleged incompe- 
tent’s family if any are known residents 
of the county.* Notice of the petition 
for appointment of the guardian involves 
similar procedures.’ Considerable judicial 
discretion is allowed and local practices 
vary.® A study of guardianship practices 
in Maine showed that service of the papers 
giving notice to the alleged incompetent 
is not made in hand.’ 


2. There should be at least 14 days 
notice before the hearing unless the court 
otherwise orders. 


There is no statutory provision in 


Recommended Judicial Practices in Guardianship 
Proceedings for the Elderly 


Florida regarding how much time must 
elapse between provision of notice and 
the date of the hearing. Many courts 
reportedly try to provide two weeks notice 
to allow the alleged incompetent and the 
examining committee adequate time for 
preparation, examination and report 
filing, but some counties only require 
five to 10 days.? A study of guardianship 
cases in Leon County between 1972 and 
1982 found that the court scheduled 
incompetency hearings within one week 
of petitions in 29 percent of the cases.!° 
The Uniform Probate Code 1-401(a) 
requires 14 days notice. 


3. Notice should be in plain language 


and in large type. It should indicate the 


time and place of hearing, the possible 
adverse results to the respondent (such 
as loss of rights to drive, vote, marry, 
etc.), and a list of rights (such as the 
right for court-appointed counsel or guard- 
ian ad litem.) A copy of the petition 
should be attached. 

Florida forms for notice and petition 
for adjudication of incompetency and 
appointment of guardian use legal lan- 
guage and small type;!! they specify neither 
possible adverse results!? nor list of rights. 
The U.S. Supreme Court in Mullane v. 
Central Hanover Bank & Trust Co., 339 
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U.S. 306 (1950), held that due process 
requires notice appropriate to the nature 
of the case by means that one desirous 
of actually informing might reasonably 
adopt, and in Covey v. Town of Somers, 
351 U.S. 141 (1956), that notice by mail 
to a known incompetent regarding fore- 
closure of tax liens is inadequate because 
the individual is unable to understand 
the proceedings. 


Procedure: Presence of the Alleged 
Incompetent at the Hearing 

1. Respondent has a right to be present 
and should be present if at all possible. 

Florida has no statutory provision assur- 
ing the right of the respondent to be 
present at the hearing. A study of 1,010 
filings in Los Angeles in 1973-74 found the 
judge, the petitioner and the petitioner’s 
attorney to be the only persons present 
at the incompetency hearing in 84.2 per- 
cent of the cases.!3 Excusing the respon- 
dent’s attendance is in some jurisdictions 
a routine practice leading to proceedings 
that lack any substance.'4 Forty-four per- 
cent of the judges responding to a recent 
national survey indicated that under 20 
percent of respondents are present during 
the hearing.'5 


2. The court should do everything pos- 
sible to encourage access to the courts 
by the elderly, including making the court 
facilities accessible and training court staff 
as to available services and resources. 
However, this shall not diminish the 
court’s ability to convene at any other 
location if in the best interest of the 
respondent. 


The court provides a forum for deter- 
mining the incompetency and need for 
surrogate decisionmaking of elderly per- 
sons. Since the forum is a service for 
elderly citizens, it is appropriate that the 
court is physically accessible and com- 
fortable. Some area agencies on aging 


have special transportation systems for 
the elderly. The court should be accessible 
to the physically. handicapped. The court 
could convene in appropriate nursing 
homes, board and care homes or senior 
housing facilities. Videotaping or tele- 
phone interviewing might enhance acces- 
sibility by elderly persons. Guardianship 
proceedings should serve alleged incom- 
petents first, and then petitioners and 
third parties.'6 

3. To make participation of the respon- 
dent and others as meaningful as possi- 
ble, courts should make all possible 
resources available for impaired persons, 
including interpreters for the deaf and 
non-English speaking persons and visual 
aids. 

Meaningful participation and oppor- 
tunity to be heard are facilitated by accom- 
modation to possibly sensory losses of 
elderly persons. Judges should encourage 
supportive company, establish eye con- 
tact, provide extra time and patience, 
paraphrase, talk slowly and distinctly with- 
out background noise, keep lip move- 
ments visible, assure bright but diffuse 
lighting,. avoid glare, use large type or 
double and triple-spaced written material, 
and assure that signs are large with well- 
spaced lettering.’ 


Procedure: Representation of the 
Alleged incompetent 


1. Counsel as advocate for the respon- 
dent should be appointed in every case, 
to be supplanted by respondent's private 
counsel if the respondent prefers. If 
private funds are not available to pay 
counsel, then public funds should be used, 
not to exceed the rates orginarily paid 
to court appointed counsel.'8 

The study of guardianship in Leon 
County from 1977 to 1982 found that 
probate court records contained reference 
to attorneys appointed on behalf of the 
alleged incompetent in only 57 percent 
of the cases.'? The Maine study found 
that only three percent of alleged incom- 
petents were represented by counsel state- 
wide.”° Thirty-three percent of the recently 
surveyed judges reported that the alleged 
incompetent was “sometimes” or “sel- 
dom” represented by counsel.?! 

The Florida Supreme Court in In re 
Paunack, 355 So.2d 1195 (Fla. 1978), 
has ruled that “a trial judge must specif- 
ically find whether the alleged incompe- 
tent is represented by counsel in any 
hearing where incompetency is to be deter- 
mined, and whether counsel should be 
afforded. Failure to make such a ruling 


constitutes reversible error.” Legal schol- 
ars argue that alleged incompetents are 
constitutionally entitled to counsel, including 
court-appointed counsel for indigents.?2 


2. Counsel for the respondent should 
make a thorough and informed investiga- 
tion of the situation. After accomplishing 
the investigation, counsel should proceed 


to. represent the respondent in accordance 


with the rules of professional conduct 
governing attorneys of that state. 

Legal protections for alleged incom- 
petents are neither meaningful nor imple- 
mented if effective assistance of counsel 
is not rendered. Commentators have too 
long observed that counsel in such mental 


An attorney who decides 
the client’s needs usurps 
the function of the judge 
and undermines the purpose 
of the adversary process 


disability cases as guardianship function 
“as no more than a clerk, ratifying the 
events that transpire, rather than influ- 
encing them.”23 Such practice in mental 
disability cases is arguably unconstitu- 
tional.24 

The dilemma in representing an alleged 
incompetent is whether to act in the 
client’s best interest, or to advocate the 
client’s interests to the maximum extent 
possible as the client determines them. 
Problems with counsel determining the 
client’s best interest include: the counsel 
is less likely to challenge expert testi- 
mony; determination of effective assist- 
ance and quality of representation is more 
difficult; counsel may provide only proce- 
dural formality legitimizing routine ap- 
proval of petitions; and counsel lacks 
expertise to decide the mental capacity 
and psychological needs of the client.25 

One commentator acknowledges: 
The judge may not want this adversary model, 


rather preferring a cooperative informal atmo- 
sphere in which all the participants explore 
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together what would be in the elder’s best 
interest. However, history shows that a non- 
adversarial system may result in significant 
loss of rights by the individual being subjected 
to the proceedings.2¢ 

An attorney who decides the client’s 
needs usurps the function of the judge 
and undermines the purpose of the adver- 
sary process. 


Evidence: Assessment of Medical 


- Diagnosis of the Alleged 


Incompetent 


1. The court has ultimate responsibil- 
ity to assess medical evidence and to 
determine incompetence. A doctor’s input 
should be required but a doctor’s medical 
diagnosis should not be the sole criterion 
for a court’s adjudication of incompe- 
tency. 

Appropriate functioning of guardian- 
ship proceedings is jeopardized not only 
by paternalistic counsel, but also by 
medicalization of the process. The study 
of guardianship in Leon County between 
1977 and 1982 determined: 


Findings appeared to be heavily influenced 
by psychiatric diagnosis. Judges did not depart 
significantly from these diagnoses or from the 
psychiatric determinations of incompetence ren- 
dered by the examining committee. Judges 
concurred with all 42 of the [psychiatric] 
incompetency decisions. and did not appear 
to solicit additional behavioral or psychiatric 
evidence regarding functional incompetence of 
the potential ward. In most cases, the diagnosis 
provided by the examining committee was 
reiterated verbatim by the court in.adjudicating 
incompetency.?? 

In fact, “in about 90% of the cases 
reviewed examining committee reports did 
not provide specific behavioral informa- 
tion for the court that is statutorily 
required (Florida Guardianship Law, Fla. 
Stat. 744.331(1), 1983).”28 The 1985 Maine 
study found that only 31 percent of the 
physicians’ statements contained specific 
behavioral information.2? Such practice 
renders the issue of incompetency “a med- 
ical rather than a legal question. ”3° 

In reasserting the primacy of incom- 
petency as a legal determination by legal 
standards and procedures with legal con- 
sequences, the Dade County Grand Jury 
recommended that the criteria by which 
each committee member reaches a diag- 
nosis should be more precise, and “that 
a standardized test be selected for this 
purpose.”3! A New York court in Jn re 
Von Bulow, 22 Misc. 2d 129, 470 N.Y.S. 
2d 72 (Sup. Ct. 1983), has ruled that 
incompetency cannot be based on a phy- 
sician’s affidavit to which. all parties 
concur, but rather that competency is 


a triable issue of fact based on evidence 
submitted to the court. 


2. Respondent has a right to cross- 
examine the physician, but a physician’s 
letter or affidavit may be admitted if 
stipulated to by the respondent. The respon- 
dent, or the court on its own motion, 
has the right to ask for an independent 
evaluation by a physician or other mental 
health or social service professional. 

The Dade County Grand Jury con- 
cluded that the composition of the exam- 
ining committee should be broadened to 
include lay advocates for the elderly and 
developmentally disabled, and nonpsy- 
chiatrist physicians.32 The grand jury had 
found that the same two physicians were 
appointed to the examining committee 
in all Dade guardianship cases for several 
years, and that three individuals rotated 
the lay assignment on the committee every 
four months.33 

The makeup of the examining commit- 
tee has varied among Florida counties*4 
with some courts appointing committee 
members from a panel, and some courts 

‘ involving the family or other petitioners 
in seeking willing members.*5 The occu- 
pational makeup of the committee may 
also vary widely from two psychiatrists 
and a nurse to a family doctor, an inde- 
pendent psychiatrist, and a lay person, 
often a deputy sheriff. 


Evidence: Use of Investigative 
Resources to Assist the Court 


1. The court should have guardians 
ad litem, visitors or court investigative 
agencies available to it to investigate the 
respondent's situation and condition. 

2. The investigator’s report should 
cover the issues of incompetence, who 
should be guardian, placement of respon- 
dent, services available, and an assess- 
ment of less restrictive alternatives to 
the creation of a guardianship. The report 
should be made available to the court 
and all counsel. 

3. Investigators should be profession- 
ally trained and familiar with the prob- 
lems of the elderly. 

These recommended judicial practices 
relating to investigative resources essen- 
tially enhance the capacity of the court 
to receive more and better information 
about the alleged incompetent. Since 
remedies for the criticisms of guardian- 
ship are aimed at developing and imple- 
menting criterial and procedural protec- 
tions against inappropriate guardianships, 
improving investigation risks increasing 
the burden faced by respondents. Better 
investigation alone makes alleged incom- 


petents dependent upon the objectiv- 
ity and quality of the unilateral investiga- 
tion. In this sense, enhanced investigation 
may be inconsistent with an adversarial 
truth-finding model, especially when the 
investigation is court-associated, rather 
than petitioner-associated. A model stat- 
ute provides, “The evaluation shall be 
conducted to minimize interference with 
respondent’s activities and intrusion with 
the respondent’s privacy.”36 


Ironically, judges involved 
with guardianship and other 
protective services may 
themselves appear rigid, 
‘whereas actually they are 
unacquainted with the subject 
of impairment in older persons’ 


Evidence: Advanced Age of the 
Alleged Incompetent 

1. “Advanced age,” in itself, should 
not be a factor in determining incompe- 
tence. 


2. Judges handling guardianship cases 
Should be educated at local, state and 
national programs about the aging pro- 
cess, and the societal myths and stereo- 
types of aging. 

The use of the term “advanced age” 
as a factor in determining incompetence 
“is a blatant instance of age discrimina- 
tion.”37 “Advanced age,” and arguably 
such pejorative terms as “senility,” 
perpetuate the following examples of 
social myths and stereotypes about older 
persons: chronological aging determines 
mental, emotional and physical status; 
older persons are unproductive; older per- 
sons prefer disengagement from life; older 
persons are inflexible; older persons are 
forgetful and have limited attention spans; 
older age involves serenity.3* Age discrim- 
ination is “ageism.” 


Ageism can be seen as a process of systematic 
stereotyping of and discrimination against 
people because they are old, just as racism 
and sexism accomplish this with skin color 
and gender. Older people are categorized as 
senile, rigid in thought and manner, old-fash- 
ioned in morality and skills. ... Ageism allows 
the younger generations to see older people 
as different from themselves; thus they subtly 
cease to identify with their elders as human 
beings.*? 

Ironically, judges involved with guard- 
ianship and other protective services may 
themselves appear to be rigid, “whereas 
actually they are unacquainted with the 
subject of impairment in older persons 

..; @ valid, sound training program 
should be inaugurated.”“° 


Court Order: Maximizing 
Autonomy of the Ward 


1. The court should find that no less 
restrictive alternative exists before the 
appointment of a guardian. 

The constitutional doctrine of the less 
restrictive alternative provides that an 
otherwise legitimate and substantial gov- 
ernmental purpose cannot be implemen- 
ted through means that broadly stifle 
personal civil liberties “when the end 
can be more narrowly achieved. The 
breadth of legislative abridgment must 
be viewed in the light of less drastic 
means for achieving the same purpose.”4! 
Several model guardianship statutes imple- 
ment the doctrine.‘2 Inappropriate loss 
of autonomy can contribute to physical 
and mental illness and deterioration, and 
essentially become a self-fulfilling proph- 
ecy.43 

Less restrictive alternatives to guard- 
ianship include: “power of attorney; 
durable family power of attorney (‘living 
wills’); appointment of an agent; single- 
transaction court ratification of a partic- 
ular action; joint tenancy; inter vivos trans- 
fers of property; deeds of guardianship; 
trusts; substitute or representative payee; 
protective services, and civil commitment 
[citations omitted].”44 A recent study 
found that money management and tran- 
sitional decisions are among the most 
frequent reasons for guardianship refer- 
ral.45 


2. A scheme for limited guardianship 
and limited conservatorship should be 
provided, preferably by statute. Courts 
should always consider and utilize limited 
guardianships, as an adjunct of the applica- 
tion of the least restrictive alternative 
principle, either under existing statutory 
authority or under the court’s inherent 
powers. 
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Guardianship in practice is usually an 
all-or-nothing legal mechanism: either a 
person is incompetent meriting a plenary 
guardianship, or the person is compe- 
tent.46 This all-or-nothing approach does 
not correlate to the functional capacities 
of individual human beings. Limited guard- 
ianship is a product of applying the least 
restrictive alternative principle, but also 
it reflects appropriate tailoring of the 
legal mechanism to individual human 
needs. 

A risk to limited guardianship is that 
judges may become less reluctant to 
impose a limited guardianship than a 
plenary guardianship, thus potentially 
increasing the number of inappropriate 
guardianships in the continued absence 
of adequate procedural protections.*’ 


Supervising the Effectiveness of 
Guardianship Services: 
Submission and Review of 
Guardian Reports 


Guardians should be required to make 
a periodic report as to the ward’s present 
condition and the continuing need for 
a guardian, either limited or plenary. 


Courts should review such reports and 
take appropriate action with regard 
thereto. A system of calendaring such 
reports should be established to ensure 
prompt filing, with sanctions provided 
for failure to comply. 

Available evaluations concerning sub- 
mission and review of annual guardian 
reports suggest that Florida practice has 
been poor. Of the 200 random cases 
reviewed for the 1982 Dade County Grand 
Jury, “87% were not up to date in annual 
reports concerning the ward’s personal 
status, 75% of the cases were not timely 
in financial reports, and 91% of the cases 
were incomplete in physical examination 
reports.™48 In Leon County for 1977 to 
1982, “[f]inancial reviews of established 
guardianships... were almost nonexis- 
tent.”49 A 1985 Connecticut report identi- 
fied the same problem and contrasted 
the successful practice of the District of 
Columbia and a number of other states.5° 

The Dade County Grand Jury con- 
cluded: 


The seriousness of the substantial shortfall 
in annual reports cannot be overemphasized. 
Most guardians either do not know about 
their report responsibilities, or they are not 
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fulfilling their report responsibilities. Most attor- 
neys for guardians either do not know about 
the report responsibilities of their guardian 
clients, or they are not effectively communicat- 
ing those responsibilities to their clients. The 
clerk’s office has either been unable to inform 
or remind guardians of their report responsi- 
bilities, or has not effectively recognized the 
significance of such reports sufficiently to 
remedy the problem.®! 


Supervision of Guardianship 
Services: Training of Guardians 


The court should encourage orienta- 
tion, training and ongoing technical 
assistance for guardians, including an out- 
line of a guardian’s duties and informa- 
tion concerning the availability of com- 
munity resources, including the aging 
network, and information about the aging 
process. 

While some Florida guardianship prac- 
tice has been poor, guardian training 
efforts underway in Florida are setting 
a strong pace for the rest of the country. 
At the urging of a circuit judge, the 
Guardian Association in Pinellas County 
was established to provide educational 
programs, exchange ideas and programs, 
assist in the development of needed ser- 
vices, produce a handbook for guardians 
and publish a regular bulletin.5? Follow- 
ing the grand jury report, Dade County 
probate judges and the Dade County 
Young Lawyers Section produced a 15- 
minute training videotape for guardians 
that all perspective guardians must view 
before letters of guardianship are issued.53 
Public guardians receive frequent calls 
from private guardians who seek informa- 
tion, guidance and advice.*4 


Ensuring the Effectiveness of 
Guardianship Services: Use of 
Guardianship Agencies 


When there is no suitable person to 
act as guardian, the court may utilize 
any public, private or volunteer office 
or agency to so act. Such guardians should 
be expected to observe the same stan- 
dards of performance required of private 
guardians, and should not be an employee 
of the court.55 

As of 1983, there were at least 11,147 
specifically identifiable persons reportedly 
in need of a guardian in Florida.** This 
did not include persons in need who 
were private clients of nursing homes 
and adult congregate living facilities or 
chronic mental patients not receiving 
health or social services at the time of 
the survey. 

The 1986 Florida Legislature in F.S. 
§744.305 established a public guardian 


program, but only appropriated enough 
money for pilot projects. Florida autho- 
rizes the eligibility of nonprofit corpora- 
tions to serve as guardians, and some 
do, albeit with mixed results. 

The empirical need for a supply of 
guardians for legal and functional incom- 
petents who do not have willing and 
responsible family members or friends 
to serve as guardian, or resources to 
compensate a professional private guard- 
ian, is clear. Yet public guardianship nation- 
ally has been associated with inappropri- 
ate institutionalization of wards, failure 
to obtain public benefits for public wards, 
inappropriate and overutilization of 
public guardianship as a social service, 
and provision of conflicting case manage- 
ment and guardianship services.°” 

To be successful: 


The public guardian must be independent of 
any service providing agency (no conflict of 
interest), and the public guardian must not 
be responsible for both serving as guardian, 
and petitioning for adjudication of incompe- 
tence (no self-aggrandizement). The public guard- 
ian must be adequately staffed and funded 
to the extent that no office is responsible for 
more than 500 wards, and each professional 
in the office is responsible for no more than 
30 wards. A public guardian is also only as 
good as the guardianship statute governing 
adjudication of incompetence and appointment. 
Failure in any of these considerations will tip 
the benefit / burden ratio against the individual 
ward, and the ward would be better off with 
no guardian at all. [citations omitted]}** 


Conclusion 

The purpose of this article was to report 
the recommended judicial practices in guard- 
ianship proceedings adopted by the 
National Conference of the Judiciary on 
Guardianship Proceedings for the Elderly 
and to summarize judicial practices in 
Florida and other states. The intention 
of the article is to stimulate similar state 
efforts, changes in statute and court rules, 
coordination between the judiciary and 
the aging network, and testing of the 
recommended practices in individual 
courtrooms. 
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Postscript 

The Disability Law Committee has 
proposed significant revisions to Chap- 
ter 744 to address these and other 
deficiencies in Florida’s guardianship 
law. The Board of Governors has 
appointed John Nolan, Ft. Myers, 
to review the concerns raised by the 
Real Property, Probate and Trust 
Law Section to these revisions. The 
Board is expected to adopt a position 
for the Bar which calls for significant 
revisions to Florida’s guardianship 
law. 
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Leo Plotkin, chairman, and Linda 
Weeks, editor. 
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Real Property, Probate&Trust Law 
The ‘Living Will’ — Part of Estate Planning 


by William Trickel, Jr. 


May 1984, the Florida Legislature 


adopted Florida Statute 765 — called 


the “Life Prolonging Procedure Act.” This 
Act established the use of the so-called - 


“living will” in Florida, which is called 
_ a “declaration” under the statute. The 
“declaration” has now become a part 
of estate planning considerations for the 
attorney to discuss with his clients. 

Due to the rapid advances of medical 
science and medical treatment, there are 
many difficult questions regarding the 
management and decisionmaking of 
terminally ill patients. The Life Prolong- 
ing Procedures Act provides some answers 
if utilized. 

The Act defines “terminally ill condi- 
tions” as “a condition caused by injury, 
disease or illness from which, to a reason- 
able degree of medical certainty, there 
can be no recovery and death is immi- 
nent.”! 

There are certain limitations of the Life 
Prolonging Procedure Act as follows: 

1. Sustenance — comfort care — Does 
not permit withdrawal of “sustenance (i.e., 
naso gastric intubation) or the adminis- 

tration of medication or performance of 
- any medical procedure deemed necessary 
to provide comfort, care or alleviate 
pain.”? 

2. Pregnancy — does not apply during 
the cause of a pregnancy.3 

3. Adult — applies only to an “adult” 
patient, which means over 18 years of 
age.* 

4. “Mercy killing” — The focus is 
whether the act of omission to end life 
will simply “permit the natural process 
of dying.” 

5. Existing rights — Does not impair 
any rights existing prior to October I, 
1984, in regard to withholding or with- 
drawal of life-prolonging medical proce- 


dures under the common law or statutes . 


of Florida. Therefore, the John F. 
Kennedy Memorial Hospital, Inc. v. 
Bludworth, 452 So.2d 921 (Fla. 1984), 
or Satz v. Perlmutter, 379 So.2d 359 
(Fla. 1980), cases would probably apply 
in situations not covered by this statute. 

The statutory provisions for the declara- 
tion are as follows: 

1. A written declaration shall be signed 
by the declarant in the presence of two 
subscribing witnesses (one of whom shall 
be neither a spouse nor blood relative). 
A suggested form for a written declara- 
tion is included in this article as form A. 

2. An oral declaration is permissible 
only if: 
a. The declarant is physically unable 
to sign the written declaration;® and 
b. One of the witnesses subscribed 
the declarant’s signature in the declarant’s 
presence and by his direction. 


c. The witnesses’ oral statement must 


be made subsequent to the diagnosis of 
terminal condition. 

-3. Patient must have been diagnosed 
and certified in writing to be afflicted 
with the terminal condition by the attend- 
ing physician and by one other physician 
who has examined the patient.’ A sug- 


gested form for an oral declaration is 
included in this article as form B. 

4. The declaration may designate 
“another person to make the treatment 
decision for the declarant.”* A suggested 
form for a declaration designation is 
included in this article as form C. 

5. An attending physician who is noti- 
fied of the existence of a declaration 
(written or oral) shall promptly make 
its existence or, if written, a copy of 
the declaration part of the patient’s med- 
ical record.? 

The act also provides a procedure for 
revocation of a declaration in the follow- 
ing three ways:'° by a signed, dated writ- 
ing; or by physical cancellation or de- 
struction of the declaration by the de- 
clarant or another in his presence and 
at his direction; or by an oral expression 
of intent to revoke, the revocation “shall 


- be effective when communicated to the 


attending physician.” 
The act further provides a procedure 
in the absence of a written or oral declara- 


. tion whereby a guardian or family member 


may make the declaration for a patient 
who is comatose, incompetent or men- 
tally incapable of communicating.'! Instead 
of relying upon this procedure, the attor- 
ney should suggest a written declaration 
by his client designating another to make 
the decision as to use of life prolonging 
procedures. 

Although the Life Prolonging Proce- 
dures Act does not answer all of the 
difficult questions regarding the manage- 
ment and decisionmaking as to terminally 
ill patients, it does provide a procedure 
for the individual to decide on the use 
of life prolonging procedures. The attor- 
ney who is providing estate planning ser- 
vices should include the utilization of a 
declaration as part of his discussions with 
clients. 
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Form A 
WRITTEN DECLARATION 


Declaration made this ____ day of ______,, 19__. 


I, ____(Patient’s Name) ___, willfully and voluntarily make known my desire 
that my dying shall not be artificially prolonged under the circumstances set 
forth below, and do hereby declare: 

If at any time I should have a terminal condition and my attending physician 
has determined that there can be no recovery from such condition and my death 
is imminent, where the application of life prolonging procedures would serve 
only to artificially prolong the dying process, I direct that such procedures by 
withheld or withdrawn, and that I be permitted to die naturally with only the 
administration of medication or the performance of any medical procedure deemed 
necessary to provide me with comfort, care or to alleviate pain. 

In the absence of my ability to give directions regarding the use of such 
life prolonging procedures, it is my intention that this declaration shall be honored 
by my family and physician as the final expression of my legal right to refuse 
medical or surgical treatment and accept the consequences for such refusal. 

If I have been diagnosed as pregnant and that diagnosis is known to my 
physician, this declaration shall have no force or effect during the course of 
my pregnancy. 

I understand the full import of this declaration, and I am emotionally and 
mentally competent to make this declaration. 


Declarant 
The declarant is known to me and I believe him/her to be of sound mind. 


Witnesses: 2 Required 


(One witness may not be a spouse or blood relative) 


Form B 
ORAL DECLARATION 
Declaration made this ____ day of _______,, 19__ 
I, ___(Patient’s Name) ___., willfully and voluntarily make known my desire 


that my dying shall not be artificially prolonged under the circumstances set 
forth below, and do hereby declare: 

If during my admission to hospital, it is/has been determined that I have a 
terminal condition and my attending physician has determined that there can 
be no recovery from such condition and my death is imminent, where the 
application of life prolonging procedures would serve only to artificially prolong 
the dying process, I direct that such procedures be withheld or withdrawn, and 
that I be permitted to die naturally with only the administration of medication 
or the performance of any medical procedure deemed necessary to provide me 
with comfort, care or to alleviate pain. — 

In the absence of my ability to give directions regarding the use of such 
life prolonging procedures, it is my intention that this declaration shall be honored 
by my family and physician as the final express of my legal right to refuse 
medical or surgical treatment and accept the consequences for such refusal. 

I am not pregnant at this time, and I am physically unable to sign a written 
declaration and therefore, 1 have requested to subscribe my signature 


in my presence and under my direction. 
I understand the full import of this declaration, and I am emotionally and 
mentally competent to make this declaration. 


Patient’s Signature 


By: 
Designated Subscriber 


The declarant is known to me and I believe him/her to be of sound mind. 


Witnesses: 2 Required 


(One witness must not be a spouse of blood relative) 


Form C 


WRITTEN DECLARATION DESIGNATION 


Declaration made this ___ day of a 

I, ___ (Patient’s Name) ___., willfully and voluntarily make known my desire 
that my dying shall not be artificially prolonged under the circumstances set 
forth below, and do hereby declare: 

In the event I am diagnosed as suffering from a terminal condition and 
comatose, incompetent or otherwise mentally or physically incapable of commu- 
nication, I hereby designate ____ (Designee) ____ to make all decisions for surgical 
and medical treatment including my legal right to refuse medical or surgical 
treatment as well as withholding or withdrawing of life prolonging procedures. 

I understand the full import of this declaration, and I am emotionally and 
mentally competent to make this declaration. 


Declarant 


The declarant is known to me and I belieVe him/her to be of sound mind. 


Witnesses: 2 Required 


(Witnesses should not be designee and one witness should not be next of kin) 


! FLA. Star. 765.03(6). 

2 FLA. STAT. 765.03(3). 

3 Id. 

4 FLA. STAT. 765.07(1) and FLA. Stat. 765.4(1). 
5 FLA. STAT. 765.11. 

6 FLA. STAT. 765.04(1). 

7 FLA. STAT. 765.03(5) and FLA. STAT. 765.3(6). 
8 FLA. STAT. 765.05. 

9 FLA. Stat. 765.04(2). 

10 FLA. STAT. 765.06. 

1! Fla. Star. 765.07. 
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Mead Data Central, Inc., the world’s 
largest electronic publisher of fed- 
eral and state case law, continues its 

‘ systematic rollout of state statutes 

- through its LEXIS service—now, with 
Florida statutes online. 

Federal statutes are already online, 
_as are the statutes of Alaska, Dela- 
ware, Indiana, Kansas, Kentucky, 
Minnesota, Missouri, Nevada, New 
‘York and Ohio. 

- Full-text search and.retrieval enable 
you to explore thoroughly all mate- 
rials that discuss the subject you are 
researching. Plus, statutory annota- 
tions and cross-references ensure 
that you cover every possible nuance 
of your topic. 

And now the LEXIS service also 
‘provides the most natural and conve- 
niently organized way to research 
-Insurance, tax and corporate law — 
with specialized libraries in each of 
these areas. Like our 23 other special- 
ized libraries, including federal tax, 


are organized by state and the District 
of Columbia. By eliminating the need 
to wade through generalized material 
for specialized information, the 
libraries save you both time and money. 

With so many additions and 
improvements being brought online, 
no wonder Mead Data Central, Inc., 
continues to lead the way in electronic 
legal research. 

For more information, call: New 
York, 1-800-221-3029 or 212-309-8100; 
Chicago, 1-800-621-0391 or 312-236- 
7903; Los Angeles, 1-800-468-3247 
or 213-627-1130; Washington, D.C., 
1-800-368-5868 or 202-785-3550. 


LEXIS 


BECAUSE THE LAW DEMANDS THE BEST. 


LEXIS is a registered trademark and service of 

Mead Data Central, Inc. 

Florida Statutes on LEXIS provided by the Division of 
Statutory Revision, State of Florida, as compiler and 
editor of the Florida Statutes. 


securities and labor, these new libraries © 1987 Mead Data Central, Inc. 
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Tax Law Notes 


Tax Reform Act of 1986 — Farewell 
to General Utilities and Relatives 


by Richard J. Razook and Rena Hozore Reiss 


Departing from long-standing tax prin- 
_ ciples, the Tax Reform Act of 1986! 
initiates a new era in corporate tax plan- 
ning. In so doing, the Act makes such 
far-reaching changes to the federal tax 
laws that the past should not be relied 
upon to predict the future, and only the 
actual performance of the American 
economy in the days ahead can be the 
measuring rod of the impact of the legis- 
lation. 

In the corporate area, the Act’s most 
notable change is the widely-reported 
repeal of the General Utilities doctrine 
embodied in Code §337.2 Less publicized 
but very important are the changes in 
other closely-related areas, such as the 
repeal of Code §336, which generally pro- 
tected liquidating distributions from cor- 
porate-level taxation, and the repeal of 
Code §333, which permitted deferral of 
shareholder-level taxation in connection 
with certain liquidations. Clearly, how- 
ever, the common feature of these and 
other statutory changes is the overriding 
legislative objective to treat liquidating 
and nonliquidating corporate distributions 
in the same manner and both as fully 
taxable transactions.* 


Tax Policy at Work 


Amendments to the tax laws originate 
in many ways. Sometimes politics is the 
driving force; other times, technical tax 
requirements or economic considerations 
play the leading role. The repeal of Gen- 
eral Utilities demonstrates all of these 
forces at work. A major political reason 
for the repeal was to prevent T. Boone 
Pickens from taking over the Phillips 
Petroleum Company. Although the staff 
of the joint committee undoubtedly 
desired the repeal, and numerous excep- 
tions to the doctrine had developed over 
the years leaving it more vulnerable than 
ever,> it was the antitakeover objective 


offered by House Ways and Means-Com- 
mittee members James R. Jones (D- 
Oklahoma) and J.J. Pickle (D-Texas) in 
the hope of saving the Bartsville Oil Com- 
pany that made repeal politically feasible. 

The tax-free liquidation provisions of 
the Code bring into play a basic tax 
planning rule generally referred to as 
“inside-outside basis.” This rule recog- 
nizes that the tax savings which may 
exist when a corporation is permitted 
to liquidate tax-free is primarily a func- 
tion of the degree, if any, to which the 
assets within the corporation have appre- 
ciated in value over their basis compared 
to the original capital investment in the 
corporation. The inside and outside basis 
are the same when the corporation is 
formed, but over time, as the corporation 
conducts its business, the two often 
diverge. If the corporation is profitable 
and reinvests its earnings successfully, the 
value of assets within the corporation 
accumulates and begins to outdistance 
the original investment represented by 
the outside basis in the stock. This is 
particularly so if, in addition to good 
business performance, the federal tax laws 
are more favorable to the corporation 
than to the shareholder, thus easing the 
tax burden and permitting even greater 


growth of assets within the corporation. 

Eventually, a corporation will sell its 
assets, distribute the proceeds in redemp- 
tion of all of the outstanding shares, 
and dissolve. As a result, there are two 
distinct transactions — the sale of assets 
and the redemption of shares. With respect 
to the sale of assets, the corporation car- 
ries out one transaction on which there 
is gain realized to the extent that the 
amount received exceeds the corporation’s 
basis in the assets sold (the inside basis); 
with respect to the stock redemption, 
the shareholder sells his or her stock 
back to the corporation, thus carrying 
out another transaction resulting in real- 
ized gain to the extent that the cash 
and other assets received from the cor- 
poration by the shareholder exceed the 
shareholder’s basis in the stock (the out- 
side basis). 

From the standpoint of tax policy, the 
General Utilities doctrine places in issue 
whether there is a compelling reason to 
permit the gain relating to the inside 
basis to be exempt from taxation. Would 
such a policy, for example, assist needed 
capital formation? Since the federal tax 
law permits tax-free incorporation, should 
the law also permit tax-free liquidation? 
If there were no opportunity to liquidate 
free of corporate-level tax, does the inside 
basis liquidation tax become the price 
of enjoying limited liability and other 
protections available to the corporate form 
of doing business? Is it simply a matter 
of choice of entity — partnerships liq- 
uidate tax-free but corporations should 
not? 


Major Tax Revisions 

The major tax revisions may be dis- 
cussed with reference to three separate 
but related amendments to the Code. 
@ First: Code §336 Reversed 

Code §336 has been repealed in its 
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entirety and replaced by a new Code 
§336. The old section generally provided 
that a corporation did not recognize gain 
or loss as a result of distributing its prop- 
erty to shareholders in complete liquida- 
tion. The new Code §336 totally reverses 
that rule, and provides that the corpora- 
tion does recognize gain or loss as if 
the corporation’s property were sold to 
the shareholders at fair market value. 
If the distributed property is subject to 
a liability, or if the shareholders assume 
a liability in connection with the distri- 
bution, the fair market value is presumed 
to be not less than the amount of the 
liability. 

There are three exceptions to the gen- 
eral recognition rule of new Code §336. 
First, no gain or loss is recognized to 
the corporation in connection with a 
distribution of property made as part 
of a tax-free reorganization, including a 
spin-off or other similar type of distrib- 
ution.® Corporate reorganizations are not 
intended to be impeded by the new sec- 
tion. Second, a corporation may not recog- 
nize a loss in connection with a distrib- 
ution of property to a corporate parent 


when Code §332 applies.’ Finally, no loss 
may be recognized by the corporation 
if the distribution of property is to a 
related person, and the distribution is 
either not pro rata among the shareholders 
or the property is disqualified. For this 
purpose, a “related person” includes a 
shareholder who owns, directly or indi- 
rectly, more than 50 percent in value 
of the outstanding stock of the corpora- 
tion. “Disqualified property” generally 
means property which has a carryover 
basis (in whole or in part) as a result 
of the property having been contributed 
to the corporation as part of a tax-free 
incorporation or as a contribution to cap- 
ital at any time during the five-year period 
ending with the date of distribution. The 
practical effect of the requirements pre- 
venting loss recognition is that no loss 
ordinarily will be recognized by a closely- 
held, family corporation upon liquidation 
if the corporation is less than five years 
old or if its properties are distributed 
non-pro rata among the shareholders. The 
rule appears to have little effect upon 
publicly-traded corporations because the 
diversity of stock ownership often will 
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mean that there are no shareholders who 
are treated as “related persons.” 

New Code §336 provides that the basis 
of certain property will be reduced if a 
corporation acquires that property as part 
of a plan “a principal purpose” of which 
is to recognize loss in connection with 
a liquidation. The amount of the reduc- 
tion in basis is equal to the excess of 
the basis over the fair market value on 
the date the property was contributed. 
This rule is designed to ensure that any 
built-in loss on the date of contribution 
will not be recognized by the corporation 
in the liquidation and, therefore, will not 
be available to offset any gain which 
may result from the distribution of other, 
appreciated property owned by the cor- 
poration. To avoid uncertainty in deter- 
mining the “principal purpose” of cor- 
porate acquisitions with reference to 
subsequent corporate liquidations, Code 
§336(d)(2) and the related legislative his- 
tory provide “bright line” rules with regard 
to certain acquisitions. Every transfer of 
property as part of a tax-free incorpora- 
tion or as a contribution to capital occur- 
ring within two years of the adoption 
of the plan of liquidation is presumed 
to have been made with the prohibited 
purpose. Although such a transfer of prop- 
erty after the two-year period may also 
be proscribed, the conference report states 
that only in rare cases should that be so.9 

Finally, new Code §336(e) provides a 
special rule designed to expand Code 
§338(h)(10). A corporation which owns 
80 percent of the voting power and value 
of a subsidiary is permitted to sell the 
subsidiary’s stock and treat the sale of 
stock as a sale of assets of the subsidiary. 
The subsidiary is not required to have 
been part of an affiliated group filing a 
consolidated return. The subsidiary will 
recognize the gain or loss from the sale 
of assets (which, in turn, may be included 
in the income of the consolidated group), 
but no gain or loss will be recognized 
with respect to the sale of the stock. 
New Code §336(e) grants broad authority 
to the Treasury to promulgate regulations 
to expand the concept of Code §338(h)(10) 
in this area. 

@ Second: Code §333 Repealed 

Code §333 is repealed by the Act. Accord- 
ingly, noncorporate shareholders will no 
longer be permitted to avoid taxation 
on the liquidation of a corporation which 
has no earnings and profits and no cash 
or marketable securities. The repeal 
accords with the overall legislative goal 
of making every type of liquidation 


F 
j 


(except for distributions which are part 
of a plan of reorganization) completely 
taxable at both the corporate and share- 
holder levels. It is expected that the 
repeal will have the greatest impact in 
the real estate industry where pure land 
holding corporations have frequently been 
used. In such cases, title to unimproved 
land would be held in a corporation for 


long periods during which the land appre- 


ciated in value. When the appropriate 
occasion arose, such as an anticipated 
sale to a third party, the corporation 
would make a liquidating distribution of 
the land to the shareholder without taxa- 
tion to the corporation or the shareholder. 
Because of the repeal of Code §333, this 
will no longer be the result. 
@ Third: Code §337 Stripped 

As in the case of Code §336, Code 
§337 has been repealed in its entirety 
and replaced with a new Code §337. As 
a result of the Act, Code §337 has become 
little more than a lonely companion to 
Code §332 and §336. Because new Code 
§337 does not affirmatively protect a sale 
of property which may occur in the con- 
text of a complete liquidation, realized 
gain or loss will be recognized, and the 
corporation will be required to pay any 
resulting tax. However, if property is being 
distributed (rather than sold) to an “80 
percent distributee,” such as a parent cor- 
poration owing 100 percent of its subsid- 
iary’s stock, new Code §337 provides that 
there is no gain or loss recognized. In 
addition, if the subsidiary is indebted 
to the parent and property is distributed 
to the parent in satisfaction of the indebt- 
edness, there will be no gain or loss recog- 
nized. The various properties distributed 
to the parent corporation will, of course, 
have a carryover basis. The overall pro- 
tection from taxation and the provisions 
for the carryover of basis are clearly con- 
sistent with the Act’s general policy to 
continue to permit corporate organiza- 
tions and reorganizations to take place 
on a tax-free basis.!! 

Code §337(d) directs the Treasury to 
prescribe regulations as may be necessary 
or appropriate to carry out the purposes 
of the Act, including regulations specif- 
ically designed to prevent circumvention 
through use of the consolidated return 
and corporate reorganization regulations, 
and to ensure appropriate coordination 
with the provisions relating to foreign 
corporations and their shareholders. The 
Conference Report, for example, indicates 
that taxpayers may be permitted to have 
the benefit of a nonrecognition provision 


only if the appreciation on the distributed 
property is not being removed from the 
U.S. taxing jurisdiction prior to recogni- 
tion. Detailed regulations are expected 
later this year. 


Effective Date and Transitional 
Rules 

The Act is effective for liquidating sales 
and distributions made after July 31, 1986. 
However, the Conference Report gener- 
ally preserved all transitional rules pro- 
vided in the House bill, and these rules 
were codified in Act §633. Thus, trans- 
actions for which the requisite action had 
occurred prior to November 20, 1985, 
will generally continue to be grandfathered 
under the special rules and definitions 


_provided in the House bill and the Report 


of the Committee on Ways and Means.!2 
In order to qualify under those transi- 
tional rules, all of the liquidating sales 
or distributions must be completed before 
January 1, 1988. 

Act §633 provides two additional tran- 
sitional rules, one of general application 
and one solely for certain closely-held 
corporations. The transitional rules of 


general application are quite numerous 
and therefore not reproduced herein. The 
full text of those rules should be exam- 
ined to determine whether relief is avail- 
able in any particular case. The two most 
important rules appear to concern a plan 
of liquidation adopted before August 1, 
1986, or a binding written contract to 
acquire substantially all of a corporation’s 
assets executed before August 1, 1986, 
and a liquidation of the corporation com- 
pleted before January 1, 1988. A plan 
of liquidation is “adopted” if the plan 
would have been considered adopted for 
purposes of commencing the 12-month 
period under old Code §337. In addition, 
the special definitions of the term 
“adoption of a plan” provided in the 
House bill and Report of the Committee 
on Ways and Means continue to apply 
for purposes of determining whether a 
plan of liquidation is adopted before 
August 1, 1986. A liquidation is com- 
pleted by a required date if it would 
be considered completed for purposes of 
old Code §337 by that date. For example, 
a distribution of assets to a qualified 
liquidating trust in order to accomplish 
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a timely complete liquidation of the cor- 
poration will be recognized.'3 

A special transitional rule is provided 
for closely-held corporations. Act §633(d) 
provides that the old, favorable liquida- 
tion rules will continue to apply to liquida- 
tions completed prior to January 1, 1989, 
if more than 50 percent in value of the 
stock of the corporation is owned by 
no more than 10 individuals, estates, or 
certain trusts on August 1, 1986, and 
at all times thereafter through the date 
of liquidation. If the value of the corpora- 
tion’s stock does not exceed $5 million, 
full relief is granted; if the value exceeds 
$5 million, the relief is phased out up 
to a maximum limit of $10 million beyond 
which no relief is available. In all cases, 
however, no protection is granted for 
dispositions of installment obligations, 
and for income or gains from the sale 
or distribution of property giving rise 
to ordinary income or short-term capital 
gain. With respect to those types of assets, 
gain or loss is always recognized by the 
corporation. 


Planning Considerations 

The repeal of the tax-free liquidation 
provisions of the Code coupled with the 
new tax rates established by the Act may 
cause a tax increase of as much as 33 
percent. An example demonstrates the 
point. Assume that a sale of all of a 
corporation’s property results in a net 
gain of $1 million after all expenses but 
before federal income taxes. The related 
corporate tax due under the Act would 
be assessed at the rate of 34 percent, 
resulting in a tax of $340,000. The net 
proceeds of $660,000 distributed to the 


shareholder would then be subject to indi- 
vidual tax assessed at the rate of 28 per- 
cent, resulting in a further tax of $184,800 
(assuming no basis in the shareholder’s 
stock). The total tax, therefore, would 
be $524,800, or in other words, an effective 
overall rate of approximately 53 percent. 
This rate is 33 percent higher than the 
single, shareholder-level tax of 20 percent 
that applied prior to the Act. 

With the potentially high cost of dual- 
level taxation in mind, planning must 
concentrate on methods to accomplish 
tax-free reorganizations or, to the extent 
possible, single-level taxable transactions. 
Some possibilities include: 

1. Conduct new businesses through pass- 
through entities such as a general or lim- 
ited partnership, a limited liability com- 
pany under F.S. Ch. 608, not classified 
as an association taxable as a corporation 
for federal income tax purposes, or a 
corporation with an S-election in effect. 

2. Diversify stock ownership to avoid 
having a related person and contribute 
built-in loss property prior to liquidation 


-in order to offset gain on appreciated 


property. 

3. Sell stock rather than assets and 
make an election under Code §336(e) and 
§338(h)(10) to treat the sale as a sale 
of assets, thus possibly avoiding multiple 
corporate-level taxes in sales involving 
affiliated groups. 


4. Sell corporate assets but do not 
liquidate the corporation in cases in which 
there is a significant net operating loss 
and the principal shareholders are senior 
in age. The corporate-level tax will be 
minimized by the net operating loss, and 
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the shareholder-level liquidation tax may 
be deferred until death when a step-up 
in the basis of the stock will, in effect, 
eliminate the tax. 

These are just a few of the planning 
possibilities. As regulations are issued and 
the economy adjusts to the changes cre- 
ated by the Act, more refined approaches 
will no doubt develop. 


1 As used in this article, “Act” refers to 
the Tax Reform Act of 1986. “Code” refers 
to the Internal Revenue Code of 1986, which 
reflects most provisions of the Act. Effective 
date and transitional rules stated in the Act 
are not incorporated into the Code, and accord- 
ingly the Act is cited directly in those cases. 

2General Utilities & Operating Co. v. 
Helvering, 296 U.S. 200 (1935). 

3 Other changes in closely-related areas 
include the repeal of Code §311(d)(2) and (e) 
which permitted certain types of nonliquidating 
distributions to be made without tax to the 
corporation. See also the amendments to Code 
§1374 which, after the Act, imposes a cor- 
porate-level tax on built-in gain at the time 
of the conversion from a C corporation to 
an S corporation. 

4 Conference Report, H. Rep’t. No. 99-841, 
99th Cong., 2d Sess. (1986), vol. II of 2 vol- 
umes, at II-199, 200, 202, 203. 

5 Exceptions included depreciation and invest- 
ment tax credit recapture, disposition of install- 
ment obligations, inventory and other items 
for which a tax benefit was claimed by the 
corporation. 

6 Code §336(c). 

7 Code §336(d)(3). 

8 Code §336(d). 

9 Conference Report at II-201. 

10 This assumes that the parent is not a 
tax-exempt organization. See Code §337(b)(2). 

1! Conference Report at II-199. 

12 Conference Report at II-205. 

13 Conference Report at II-205, 206, citing 
also Treas. Reg. §1.337-2(6) and Rev. Rul. 
80-150, 1980-1 C.B. 316. : 
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Spotlight on Voluntary Bars 


Clearwater Bar Enhances Law-Related 
Education in Local High Schools 


This month, the spotlight will focus . 


on the high school involvement program 
of the Clearwater Bar Association. The 
CBA is a staffed association with 630 
members and an annual budget of 
$139,000. 


The Clearwater Bar Association estab- _ 


lished its Law-Related Education Com- 
mittee in 1985. From its inception, the 
committee agreed with the position of 
many educators throughout Florida and 
the United States that public schools must 
provide students not only historically 
accepted courses such as English, math 
and science, but also basic courses con- 
cerning contracts, landlord/ tenant, crimi- 
nal and juvenile justice and other areas 
of law that directly affect students’ lives. 

In the summer of 1985, the committee 
met with representatives of the Pinellas 
County School Board to find a way for 
attorneys to become more involved in 
the expanding law-related education pro- 
gram in local high schools. As a result 
of that meeting, the High School Involve- 
ment Program was developed. 

‘The program is designed primarily to 
provide teachers involved in law-related 
education with access to the legal com- 
munity through attorneys who have vol- 
unteered to participate in the program. 
The program is implemented by having 
a lawyer committee of at least four attor- 
neys assigned to each participating high 
school. The lawyer committee for each 
school is assigned only to that school. 
Attorney volunteers are given the oppor- 
tunity to designate the school to which 
they are assigned, and attorneys can be 
assigned to the high school from which 
they graduated. Teachers at each school 
are given a list of the names, addresses 
and telephone numbers of the attorneys 
on the lawyer committee for their school. 

The attorneys on each lawyer commit- 
tee are designated on a rotating basis 


as primary and secondary attorneys for 


their school for each month during the 
semester. If a teacher has a question or 
request, the teacher telephones the pri- 
mary attorney for that month. If for 
some reason the primary attorney cannot 
accept or return the call quickly, the 
teacher contacts the secondary attorney. 
Teachers are encouraged to submit any 
request to their lawyer committee with 
the understanding that the lawyer com- 
mittee will take all reasonable steps to 
satisfy the request, including contacting 
other members of the committee or other 
members of the Clearwater and Florida 
Bars if necessary. Typical teacher requests 
include, but are not limited to, answering 
legal questions which a teacher cannot 
fully or comfortably answer without con- 
sulting an attorney, arranging for an attor- 
ney to speak to a class, and helping plan 
a law-related field trip. 

Each attorney participating in the pro- 
gram is provided a list of the names, 
addresses and phone numbers of all par- 
ticipating attorneys, along with a list of 
participating attorneys organized accord- 
ing to their primary areas of practice. 
With these additional resources, attorneys 
who receive a legal question concerning 
an area of practice with which they are 


not familiar have a quick reference to 
other participating attorneys who practice 
in the relevant area and who are available 
to indirectly field the question. Through 
this networking process, most legal 
questions are responded to quickly and 
with significant expertise. 

While the program is designed primar- 
ily to create a legal resource for teachers, 
it also provides significant benefits to 
students and attorneys. Students benefit 
by having teachers who are better able 
to explain unusual, difficult and interest- 
ing legal issues and concepts by first dis- 
cussing those issues and concepts with 
an attorney, and by increased availability 
and use of attorneys and law-related materi- 
als. Attorneys benefit from the program 
by having an increased opportunity to 
work with teachers and students, thereby 
continually sensitizing themselves and 
other lawyers to the needs and develop- 
ment of public education and the com- 
munity’s young adults. 

The program initially was implemented 
during 1986 on a test basis at Pinellas 
Park High School. At the conclusion 
of the test, the program was modified 
to its current form and expanded into 
the other seven public high schools in 
North Pinellas County beginning with 
the spring semester of 1987. So far, feed- 
back from the schools has been extremely 
favorable. 

Twenty-eight attorneys from the 
Clearwater Bar currently serve on the 
lawyer committees. The committee hopes 
to increase the number of lawyers on 
each lawyer committee beginning in the 
fall of 1987. It believes the greater the 
number of attorneys serving on a partic- 
ular lawyer committee, the lighter the 
workload for all attorneys and the greater 
the interaction between attorneys, teach- 
ers and students. Based upon the results 
of the test program at Pinellas Park High 
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School, an attorney serving on a four- 
member lawyer committee spends an aver- 
age of one hour per month in the pro- 
gram. 

From an administrative standpoint, 
lawyer committees run themselves. They 
do not meet on a regular basis, but are 
free to schedule meetings of their mem- 
bers at any time. Prior to the beginning 
of each semester, the committee prepares 
a new memorandum addressed to the 
teachers of each participating high school, 
briefly summarizing how the program 
works and listing the names, addresses 
and phone numbers of the attorneys who 
will serve on the high school’s lawyer 
committee during the upcoming semester. 

The Clearwater Bar Association is 
proud of the program because of its 
unique design and because of the signif- 
icant resource it makes available to teach- 
ers involved with law-related education 
by providing them with quick access to 
attorneys who are happy to help. If other 
bar associations are interested in setting 
up a similar program, the Clearwater Bar 
will be happy to provide copies of various 
articles, letters, memorandums and related 
items which may be used to implement 
the program. 

For more information, contact CBA 
Executive Director Dee Croker, P. O. 
Box 1609, Clearwater 33517, (813) 461- 
4869, or Steven G. Nilsson, chairman 
of the Law Related Education Committee 
of the CBA, at 1230 South Myrtle Ave., 
Suite 206, Clearwater 33516, (813) 447- 
0707. B 


Louis Kwall, president of the Clearwater 
Bar Association. 
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by Marlyne Kaplan 


Credibility is like virginity, to para- 
phrase poet Robert Graves: Once it’s gone, 
it’s gone. A well-written appellate brief 
corroborates the credibility of the advo- 
cate’s position. A poorly-drafted brief 
strains judicial credulity. 

Justice Rosemary Barkett of the 
Supreme Court of Florida recently com- 
mented on the persuasive power of a 
carefully-drafted brief. She recounted her 
displeasure on receiving a carelessly- 
drafted brief containing five misspellings 
on the first page. Justice Barkett ques- 


tioned the reliability of the rest of the 


brief. (Among less-humorous errors, the 
unwitting, unwitty attorney cited the 
jurist’s earlier “descent.”) 

The question beyond the humor is: 
Can the bench rely on thorough legal 
analyses in pleadings, memoranda, or 
briefs which demonstrate slovenliness? An 
attorney's legal reasoning may be deemed 
no more worthy of respect than the writ- 
ing. The unpersuasive advocate may never 
learn that the court is influenced by fac- 
tors beyond the merits of the case. Of 
no avail is the overworked excuse that 
the secretary is a poor speller. The attor- 
ney whose name appears on the memo- 
randum or brief is credited with author- 
ship — and held responsible for proof- 
reading. 

Worse than slovenliness is misrepre- 
sentation. Justice Barkett cautioned the 
audience to “be candid with the court” 
when existing law fails to support the 
client’s position. It is axiomatic that the 
attorney may not mislead the bench. At 
times, however — whether through 
carelessness, over-zealousness, or design 
— an attorney overstates or misstates 
the rule of a case. If two interpretations 
are possible, the advocate, of course, 
argues the construction most favorable 
to his client’s legal position. If, however, 
only one reasonable interpretation is pos- 
sible — and that one is unfavorable — 
the justice advised being “straightfor- 
ward.” State accurately the rule of law; 


then argue creatively for a change in — 


judicial policy: “However, Your Honors, 
that’s not the way the law ought to be.” 
By refusing to play “fast and loose” 
with the tribunal, the attorney loses no 
credibility. Gerry Spence, who litigated 
the Silkwood case against Kerr-McGee, 
the Miss Wyoming action against Pent- 


Credible Advocate 


house, and the case against McDonald’s 
Corporation resulting in a $52 million 
verdict, was featured at The Florida Bar 
Midyear Meeting. He, too, addressed the 
subject of the credibility gap. Spence 
recalled Abraham Lincoln’s first appellate 
brief to the Supreme Court in which 
Lincoln is said to have acknowledged: 
“I find no cases favoring my client’s posi- 
tion. I find five cases against his position 
which I'll cite before I present my case 
showing why the law must be changed.” 

When the attorney makes a such a 
frontal attack on existing policy, believ- 
ability is a must. However, credibility 
is even more important when the chal- 
lenge is less direct. Indirect analysis must 
be handled as adroitly as a trailer is 
maneuvered out of a circular driveway: 
to back a hitched trailer to the right, 
the trustworthy driver turns the automo- 
bile steering wheel to the left; to back 
to the left, the driver turns the vehicle 
wheel right. Although the ultimate posi- 
tion desired might require indirection, 
the reliable driver can be trusted not 
to misdirect. 

The reliable advocate — attentive to 
detail and honest in representation — 
argues with persuasive power. Consistently 
credible, that attorney is deemed worthy 
by the court to offer direction. The bench 
is inclined to provide, at the least, an 
objective forum; at the very most, a recep- 
tive forum. BJ 


Marlyne Kaplan is a member of the 
Editorial Board of The Florida 
Bar Journal and the Executive Committee 
of the Broward County Bar Association. 
She served as an assistant general counsel’ 
for Broward County and for three years 
taught at the University of Miami School 
of Law. Currently an associate professor 
of law at St. Thomas University School 
of Law, Professor Kaplan teaches crimi- 
nal law, professional responsibility, legal 
‘writing, and oral advocacy. She has been 
invited to author a two-volume set for | 
West Publishing Company. 
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by Judge Richard Yale Feder 


Aye, that is the question! The answer, 
according to lawyers and jurors who have 
been involved with robes, is a resounding 
"Yes." 

On Tuesday, June 18, 1985, an exper- 
iment started in a courtroom on the sixth 
floor of the Dade County Courthouse. 
Lawyers in an American trial wore robes 
like their English counterparts. The exper- 
iment has continued in all jury trials 
before the author to this very day. 

The initial reception was mixed; ribal- 
dry, obscenity, negativism, and scorn. 
After a year and a half, what was greeted 
with ridicule has become accepted and 
even sought after by the bar. Robes have 
indeed given dignity, grace and a height- 
ened aura to trial lawyers in particular, 
and therefore, the entire bar. 

In this period of media and public 
condemnation for real and imaginary prob- 
lems, anything that enhances the image 
of trial lawyers would seem both desirable 
and necessary. 

A common thread that runs through 
almost all questioning of the experiment 
is the inquiry about whether the robe 
acts as a deterrent to courtroom shenan- 
igans by attorneys. My response has been 
that I have never had a problem with 
attorneys— with or without robes. Deco- 
rum of attorneys is simply a part of 
courtroom control, and control of the 
courtroom is the exclusive bailiwick of 
the trial judge. If I needed a whip and 
chair, robes probably would not lend 
much assistance; except that robes might 
help, in the sense that robes make the 
lawyers feel more a part of the system. 
Lawyers are truly “officers of the court,” 
but too often that term has been used 
by judges as a tool to restrict lawyers’ 
activities rather than as an expression 
of our mutual dedication to the principle 
that both lawyers and judges share a 
system of justice, a system that requires 
respect by, for, and from not only our- 


The Judge’s Corner 


To Be or Not to Be-robed 


selves but the public as well. 

Historically, robes go back to at least 
the 14th Century.! Between 1580 and 
1600 all four Inns of Court (Inner, Middle, 
Lincoln & Grey) had ordered gowns to 
be worn not only in Hall and Chapel, 
but also even when the members walked 
in the public streets.2 Colors, mantles, 
sleeves, hoods, etc., all changed over the 
centuries. The so-called “fee bag,” mount- 
ed just over the barrister’s left shoulder, 
is alleged to be a remnant of the days 
when clients would surreptitiously slip 
fees into it, thus sparing the advocates 
the distressing sight of money. The more 
accurate, though less interesting, view is 
that it is a vestige of the full clerical 
hood formerly worn.? In any event, 
barristers never collected fees anyway; 
solicitors did that mundane chore for 
them. 

In this country the American Revolu- 
tion ushered in a revolution in court 
attire; robes disappeared, even for judges 
initially. In an apparent distaste for any- 
thing English, distinctions between bar- 
rister and solicitor, between judge and 
layman all went the way of the Stamp 
Act. 


The fact that lawyers do not wear a distinc- 
tive gown, or badge, in Court distinguishing 
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them from suitors and spectators, and making 
their calling a marked one, is another element, 
which tends to decrease the respect of the 
community, for the profession. 

A quotation from today? No! It was 
written by Dos Passos, The American 
Lawyer, 1907, p.183. The more things 
change; the more they are the same. 

As to colors, in 1442 judges had winter 
robes of violet, lined with miniver, and 
summer robes of green.4 When a justice 
of the Queen’s Bench fled to the continent 
in 1562, he took with him: 

a violet gowne cloke and hood fased with furre 
and lyned 

askarlet gown cloke and hood fased with furr.. . 

a skarlet gown cloke and iii hoods fased with 
grene sarsenet unlined 

a violet gowne cloke and hood lined with blake 
and fased with sarsenet 

a gown cloke with hood and fased with whit pure 
and lyned with cotton.5 

I compare that with my simple robe 
wardrobe and wonder why they scoff 
at my “grey gowne fased with grey furre” 
and my “skarlet fased with grey silke 
and lyned”! 

Today’s basic black worn by the bench 
and bar is vestige of mourning for Charles 
II in 1685 and retained ever since.® It 
would seem that 302 years of “scandalous 
Livery which resemble those that Bearers 
usually wear at Funerals, as though the 
Law lay a dying . . .”” is enough. 

The wearing of robes by Dade County 
lawyers all started with a recommenda- 
tion in February 1985 by the Dade County 
Bar’s General Jurisdiction Courts Com- 
mittee under the leadership of Roger 
Blackburn. The committee approved a 
suggestion of 11th Circuit Chief Judge 
Gerald T. Wetherington for a pilot exper- 
iment of lawyers wearing robes in my 
courtroom. The Dade County Bar Asso- 
ciation Board of Directors then passed 
a resolution favoring the experiment 
(albeit by the tie-breaking vote of its 
then president, A.J. Barranco, Jr). With 
the assistance and persistence of Chief 


— 
\ 


Judge Wetherington, the experiment 
started on June 18 in a two-week trial 
between Guy Bailey, Jr., and Mercedes 
Busto for the plaintiff; Peter Wechsler 
and Myron Shapiro for the defendant. 

One novel reaction became apparent 
as the trial wore on; i.e., the first week 
the lawyers removed the robes before 
setting foot outside the courtroom where 
their counterparts could see and gibe 
at them. The second week, the robes 
stayed on as lawyers walked the halls 
during recesses. 

Chief Judge Wetherington requested 
a survey to be made by the Office of 
the Dade-Miami Criminal Justice Coun- 
cil of the attorneys and jurors in my 


courtroom and in a nonrobe courtroom © 


of Judge Joseph Farina. Separate ques- 
tionnaires were sent to lawyers and jurors 
over a period of two months, and the 
resultant information was compiled and 
reported under the able direction of 


Jeffrey M. Silbert, executive director. 


I) Some of the juror statistics that 
stand out are: 
A) How dignified was the trial atmosphere 
ROBE NONROBE 
Very dignified 88.9% 56.3% 
B) How dignified is the atmosphere in 
other trials 
ROBE NONROBE 
Very dignified 22.2% 12.5% 
C) How solemn was trial atmosphere 
Just solemn enough 94.4% 87.5% 
D) How important is it for trials to be 
formal 
Very important 


55.6% 37.5% 


II) As to the attorneys 
A) Were you comfortable wearing a robe 
ROBE NONROBE 
YES 83.3% N/A 
B) Did wearing a robe impair your ability 
to move around the courtroom with 
ease 


NO 83.3% 


In June 1986, the Dade County Bar 
Association Board of Directors and Gen- 
eral Jurisdiction Courts Committee re- 
viewed the survey and passed a resolution 
requesting: (1) permanent status for the 
robe experiment; (2) expansion to addi- 
tional circuit courts; and (3) further eval- 
uation after an additional year. 

Part of the resolution stated “that the 
chief judge promulgate an administrative 
rule that attorneys are permitted to wear 
robes in jury trials in any court with 
the agreement of all participating attor- 
neys.” 

After a year and a half, my own view 
is supportive of the survey. Gowns make 
the lawyers distinctive, distinguished and 
dignified. Besides, it saves on clothing 
and is probably deductible.® 

Trial lawyers and judges are all mem- 
bers of the same noble profession, maybe 
the noblest of them all, dedicated to 
justice, due process, equal rights. Our 
heritage and tradition are a rich tapestry 
woven, dyed and shaped by the sacrifices, 
sweat and blood of all those lawyers 
and judges who came before, both the 
famous and the unknown. We owe their 
memory, if not for ourselves and for 
future generations, the attempt to rebuild 
the image of our profession. 

Humbly it is suggested that a return 
to the wearing of a “distinctive gown . 
. . distinguishing them from suitors and 
spectators and making their calling a 
marked one. . .” will increase the respect 
of the community for our profession. 


!1J.H. BAKER, A HISTORY OF ENGLISH 
RoBEs (1975). 

2 CALENDAR OF MIDDLE TEMPLE RECORDS, 
i, 269, No.4 (1584) PENSION BOOK OF GRAY’S 
INN, i, 148 (1600). 

3 Brit. Lib. MS Haul. 361 at f85v.; J.H. 
BAKER, HISTORY OF THE GOWNS WORN AT THE 
ENGLISH BAR (1975). 

4W. DUGDALE, ORIGNINES JURIDICALES 
(1666). 


_ 5 Exchequer record in Legal Retrospections, 
Law MAGAZINE, 31 (1844) 58-59. 

6 J.H. BAKER, HISTORY OF THE GOWNS WORN 
AT THE ENGLISH BAR (1975). 

7 THE HISTORICAL ANTIQUITIES OF HERT- 
FORDSHIRE (1700). 

8 No tax expertise is suggested, and your 
local tax lawyer or C.P.A. should be contacted. 

9 Dos Passos, THE AMERICAN LAWYER 


(1907). 


Richard Yale Feder was appointed 
a circuit judge in 1981 by Governor 
Bob Graham, serving first in the crim- 
inal division and then the civil 
division of the court. He was ap- 
pointed administrative judge for 
family law in the 11th Judicial Cir- 
cuit effective April 1, 1987. 

A 1948 graduate of Duke Univer- 
sity and 1951 graduate of New York 
University School of Law, Feder was 
a trial lawyer in New Jersey and 
was admitted to practice in Florida 
in 1959. He is a member of the Family 
Law Section Executive Council and 
of the Bar’s Continuing Legal Educa- 
tion Committee. 

Contributions of “wit and wis- 
dom” by and about the judiciary 
are invited for publication in this 
column. Submit material to Editor, 
The Florida Bar Journal, Tallahassee, 
FL 32301. 


There is a time we all must face, 

And when it comes, it’s no disgrace. 

The suit seems lost; it’s dark and dim. . 

The odds are long, the prospects slim. 

There’s just one chance, though not too 
bright: 

To find a case that fits just right, 


You know it’s there, somewhere, some- 
place. 


That’s on “all fours” — the perfect case. 


Case in Point 


You check the law; there’s little hope.’ 
You struggle, search, review, and grope. 
You sweat and dig — there’s just no use. 
Around your neck you feel the noose. 
You know you're trapped; you're in a 
cage. 
Then suddenly you turn the page, 
And there it is — it jumps right out. 
The case in point! There is no doubt! 
You give a whoop and blink-your eyes. 


You son of a gun — you found the prize! 

Hard work pays off, you proved once 
more; 

You close the book; your spirits soar. 

You did it again, you can’t be fooled ... 

Too bad the case was overruled. 


—Edward Siegel 
Jacksonville 
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by John W. Kozyak 


The plight of family farmers is a 
national crisis which is taking a heavy 
toll in Florida. It has been estimated 
that 1,500 to 2,000 Florida farmers face 
losing their farms in 1987, but new, dra- 
matic changes to the Bankruptcy Code 
are expected to cause the number of 
farm bankruptcy filings to rise signif- 
icantly and to provide relief to family 
farmers. 

In the early and mid-1970’s, when 
production and commodity prices were 
up, exports high, and land prices were 
rising, credit was easily available. Farm- 
ers incurred substantial debt on the dual 
assumptions that inflation would con- 
tinue to rise, and domestic and foreign 
markets for farm products would con- 
tinue to grow. 

A number of factors, including poor 
weather, increased foreign competition, 
crop surpluses, complex and inconsistent 
governmental policies, and generally lower 
prices for commodities have made it dif- 
ficult or impossible for many farmers 
to satisfy their existing, heavy debt from 
current revenues. This has, in turn, 
depressed land values substantially and 
constricted the supply of additional credit. 
Small and medium-sized farms, financially 
unable to avail themselves of new tech- 
nologies, have suffered the most, and 
the result has been a record number of 
foreclosures and bankruptcies.! 

Congress recently addressed the emer- 
gency problems facing family farmers by 
amending the Bankruptcy Code to add 
a new Ch. 12 titled “Adjustments of Debts 
of a Family Farmer with Regular Annual 
Income” as part of the “Bankruptcy 
Judges, United States Trustees and 
Family Farmer Bankruptcy Act of 1986” 
(the “Act”). The new chapter closely par- 
allels the existing Ch. 13, with modifica- 
tions to those provisions deemed inap- 
propriate for family farmers. The debt 


Corporation, Banking& Business Law 
Family Farmer Bankruptcy Act of 1986 


limitations found in Ch. 13? have been 
substantially increased, and many of the 
time-consuming, unworkable and com- 
plex provisions in Ch. 11 have been elim- 
inated. Several of the changes are dra- 
matic and will enable a farmer whose 
farm has decreased in value to shift much 
of the loss to his secured lender. 

The new law is to sunset in seven 
years, and the legislative history indicates 
that Ch. 12 will be abolished sooner if 
the agricultural economy improves.3 


Who May be a Family Farmer 
Debtor 


A “family farmer” is defined as an 
individual (or individual and spouse) 
engaged in a farming operation whose 
aggregate debts do not exceed $1,500,000. 
At least 80 percent of the farmer’s 
noncontingent, liquidated debts must have 
arisen from farming operations. In order 
to exclude “hobby farmers” and tax shel- 
ters, more than 50 percent of the individ- 
ual’s (or individual and spouse’s) gross 
income from the previous taxable year 
must have been derived from farming 
operations.‘ This may exclude some farm 
families who have been forced to take 
nonagricultural employment to supple- 
ment their income, but the legislative 


history suggests that approximately 90 
percent of the nation’s farmers will qual- 
ify as “family farmers.” 

Corporations or partnerships may also 
be debtors if the stock is not publicly 
traded; more than 50 percent of the out- 
standing stock or equity is held by one 
family (including relatives); at least 80 
percent of the debtor’s assets relate to 
farming operations; and the aggregate 
debt does not exceed $1.5 million.® 

Only farmer families with regular, suf- 
ficiently stable annual income may be 
a debtor under Ch. 12, so that they will 
be able to make the payments under 
the Ch. 12 plan. 


Operation of the Family Farm 

Although Ch. 12 permits a family 
farmer to maintain possession and oper- 
ation of his farm, a trustee is automat- 
ically appointed in these cases to oversee 
the debtor’s operations, to account for 
his property, examine claims, investigate 
his business and conduct, and to report 
any facts pertaining to fraud, dishonesty, 
mismanagement or other irregularities.’ 
The Ch. 12 trustee will file reports and 
accountings and will appear at important 
hearings concerning the plan, the sale 
of property, and the valuation of the 
debtor’s property. The debtor is still respon- 
sible for the operation of the farm, but 
Congress decided that a standing trustee 
was necessary to prevent livestock, machin- 
ery and farm products from being im- 
properly sold or not being accounted 
for. This dual system of control is pecu- 
liar to Ch. 12, and some farmers will 
no doubt view the trustee’s oversight as 
an undesirable cost of financial relief. 

As in Ch. 11 cases, a debtor may be 
removed as a debtor-in-possession for 
good cause, upon the request of any 
party in interest and after notice and a 
hearing. “Cause” includes fraud, gross 
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mismanagement and dishonesty.® It is 
likely more actions of this nature will 
be filed in Ch. 12 cases than have been 
previously filed in Ch. 11 cases, because 
the Ch. 12 trustee is required to investi- 
gate the debtor’s activities. Unsecured cred- 
itors committees under Ch. 11 have often 
failed to perform the “watchdog” duties 
Congress anticipated in 1979, when bank- 
ruptcy judges were removed from the 
daily administration of cases. 
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Adequate Protection and Use of 
Cash Collateral 

Farm creditors often have liens on crops 
and livestock in addition to the farm 
land, buildings and machinery. Ch. 12 
significantly simplifies and reduces the 
“adequate protection” afforded these 
secured creditors in bankruptcy. The 
raging debate in Ch. 11 cases as to whether 
secured creditors have a right to interest 
or payments from lost opportunity costs® 
has been resolved in the debtor’s favor 
under Ch. 12. Section 361 of the Code 
(which describes permissible and imper- 
missible forms of adequate protection) 
does not apply to Ch. 12 cases.!° When 
a secured creditor seeks relief from the 
automatic stay to foreclose on its collat- 
eral, the Ch. 12 debtor must compensate 
the creditor only for any decreases in 
the value of the creditor’s collateral while 
the stay is pending by either making 
cash payments or by providing additional 
or replacement liens.!! 


A farmer may also provide adequate 
protection by paying the secured creditor 
for the continued use of collateral in 
an amount equal to the “reasonable rent 
customary in the community” where the 
property is located, based upon net 
income and earning opportunity.!2 Where 
farm lands have decreased in value and 
when net income from operations is low, 
this new provision may dramatically 
reduce the family farmer’s interim obliga- 
tion to the secured creditor because the 
“reasonable rent” will almost certainly 
be less than principal and interest charges 
under the mortgage. 


Use of cash collateral without the 
secured creditor’s consent continues to 
be very restricted in Ch. 12 cases. In 
farm cases, the problem is often acute, 
because livestock must be fed and crops 
planted and harvested without delay. 
There is frequently no regular income 
stream to meet these expenses: Under 
Ch. 12, as in Ch. 11, the debtor may 
make cash payments to protect against 
collateral depreciation. However, this is 
impractical when there is no steady 
income stream. The underlying purposes 
of the new Ch. 12 may, however, motivate 
bankruptcy judges to interpret the “ad- 
equate protection” requirement liberally 
when ruling on cash collateral issues. 
The Eighth Circuit recently held that a 


_Teplacement lien in the next year’s crop 


could be a satisfactory form of “adequate 
protection,” subject to the risks involved 
in the planting and harvests being weighed 


by the bankruptcy court.!3 This precedent 
may be more generally accepted by courts 
in Ch. 12 cases to provide the family 
farmer with a real opportunity to reorga- 
nize by authorizing the use of “roll over” 
liens in crops.!4 


Sale Free of Liens 

Ch. 12 provides an easier mechanism 
for farmers to downscale their operations 
than in Ch. 11 cases, because a “family 
farmer” may sell farmland and equipment 
outside the ordinary course of business 
as long as the sale proceeds are subject 
to existing, valid liens.!5 In Ch. 11 cases, 
undersecured creditors often oppose the 
sale of collateral, depriving the debtor 
of an opportunity to lower its debt 
burden. 


Fees 

Family farmers will benefit from lower 
fees and expenses under Ch. 12. The 
Ch. 11 filing fee has been increased to 
$500 under the same Act to help pay 
for the expanded U.S. trustee system, 
but it will cost only $200 to file a Ch. 
12 petition. In addition, the new require- 
ment that Ch. 11 debtors pay up to 
$3,000 each quarter to fund the U.S. 
trustee system (which has now been 
implemented nationwide) will not apply 
to Ch. 12 cases. 


The Chapter 12 Plan and 
Confirmation 

The debtor’s plan must be filed not 
later than 90 days after the Ch. 12 petition 
is filed, unless the court determines an 
extension is “substantially justified.”!® This 
is considerably longer than the 15 days 
required in Ch. 13 cases, but still avoids 
the lengthy delays often experienced by 
creditors in Ch. 11 cases. Creditor plans 
are not permitted. 

The plan must expressly provide for 
the debtor to turn over to the Ch. 12 
trustee all future income and earnings 
to the extent the income is necessary 
to carry out the debtor’s plan; it must 
provide for full payment of all §507 pri- 
ority claims, in deferred cash payments, 
unless the holders of these claims agree 
to less; and it must treat each claim or 
interest in a class the same, unless claim- 
ants consent to less favorable treatment. 

Unsecured debts must generally be 
repaid within a three-year period, but 
the court may extend the period up to 
five years.'7 The plan must offer unsecured 
creditors at least what they would have 
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received in a Ch. 7 liquidation,'® but this 
would most likely be nothing in a family 
farm case where the secured creditor has 
a lien on the land, crops and machinery. 
However, the debtor must contribute its 
entire disposable income to an estate 
during the term of the plan (three to 
five years) where the plan does not pro- 
vide for full payment to dissenting 
unsecured creditors. This is similar to 
Ch. 13 cases, but the Ch. 12 has a liberal 
definition of “disposable income” and 
includes only that income remaining after 
all farm and living expenses are paid.!9 

Secured creditors may be treated much 
less favorably than in Ch. 11 cases. This 
is especially important to the family 
farmer and his lender, when the value 
of the farmland has decreased substan- 
tially since the secured debt was incurred. 
Defaults may be cured and mortgages 
de-accelerated, as in Ch. 11 cases, but 
the Ch. 12 plan may provide for repay- 
ment and modification of the secured 
debt obligation over a period exceeding 
the length of the plan.2° Furthermore, 
the family farmer need only provide for 
payments in the plan which have a present 
value equal to the value of the secured 
creditor’s collateral. Although secured cred- 
itors will be permitted to retain their 
liens, the secured creditor, not the farmer, 
will suffer most under a confirmed Ch. 
12 plan. Since Ch. 12 does not provide 
for an 1111(b) election, it appears that 
secured lenders will be precluded from 
participating in collateral appreciation 
after the Ch. 12 plan is confirmed. 

The example used by Senator 
DeConcini during the Senate’s considera- 
tion of the conference report dramatically 
highlights the relief now available to the 
family farmer. Assume a farmer pur- 
chased a parcel of land for $1.2 million 
in 1980 and took out a long-term mort- 
gage for $1 million. If the land had 
depreciated by 60 percent in the past 
six. years (the average decline in Iowa, 
but perhaps too high in Florida), the 
farm is now worth approximately 
$500,000. The lender has a secured loan for 
$500,000 and an unsecured loan for 
$500,000. Under Ch. 12, the family farmer 
could keep the farm by only making 
payments on the secured portion and 
treating the balance as an unsecured claim. 
In the worst case, where the undersecured 
lender and other unsecured creditors 
object to a plan provision giving them 
only partial payments, the farmer would 
only have to make all his disposable 
income available to the undersecured and 


unsecured creditors during the plan 
period. As Senator DeConcini asked, 
“Why won’t any farmer who finds himself 
in a situation like the above, where the 
farmer has a large debt service on prop- 
erty which has depreciated, go into bank- 
ruptcy?”?! 

Ch. 12 also permits the family farmer 
to alter the rights of a secured creditor 
holding a mortgage on the debtor’s res- 
idence and cure defaults within a reason- 
able time with a plan.?2 

Unexpired leases and executory con- 
tracts may also be cured and assumed 


or they may be rejected by the family 
farmer in a Ch. 12 plan, just as Ch. 
11 debtors would be permitted to do.23 
Confirmation hearings must ordinarily 
be concluded within 45 days after the 
plan is filed to ensure the speedy disposi- 
tion of these cases.24 The requirements 
for confirmation set forth in §1225 are 
essentially those found in Ch. 13.25 Ch. 
11’s absolute priority rule is not includ- 
ed,?6 so the farm debtor may retain an 
interest in his property even when his 
creditors are not fully repaid under the 
plan. The court must conclude that the 
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plan was filed in good faith and is in 
the best interest of creditors, but these 
requirements should be easy to meet in 
the typical Ch. 12 case, since the alter- 
native of liquidation would likely result 
in no distribution to unsecured creditors. 


Discharge 

Family farmers will be entitled to a 
discharge of their unsecured debts after 
the payments required under the plan 
have been made. Unlike the Ch. 13 debtor, 
who receives a “super discharge,” a family 
farmer may be denied a discharge for 
the types of debts set forth in §523(a), 
including those procured by fraud, the 
use of false financial statements, or dam- 
ages caused by willful and malicious 
injury. 

A family farmer may also obtain a 
hardship discharge, if he can show that 
he is not responsible for his failure to 
make the payments required under the 
plan, that modification of the plan is 
impractical, and that unsecured creditors 
have already received distributions greater 
than if the debtor’s estate had been liq- 
uidated under Ch. 7. 


Conversion and Dismissal 

Although the legislative history reflects 
Congress’ intent to permit bankruptcy 
courts to allow the conversion of Ch. 
11 cases, filed before or prior to November 
26, 1986, to Ch. 12,27 the statute prohibits 
this.28 

A debtor may convert from Ch. 12 
to Ch. 7 or dismiss a Ch. 12 case at 
any time.?9 There is no provision to allow 
family farmers to convert a Ch. 12 case 
to Ch. 11. 

The bankruptcy court may dismiss a 
Ch. 12 case for cause, including unreason- 
able delays, gross mismanagement, fail- 


ure to timely file a plan or the absence 
of a reasonable likelihood of reorganiza- 
tion.3° A court may also dismiss or invol- 
untarily convert a Ch. 12 case to Ch. 
7 when it is shown the debtor committed 
fraud.3! 


Conclusion 


The new Ch. 12 is a remarkable instance 
of “social legislation” which partially shifts 
the losses from devalued farm land, equip- 
ment and products from family farmers 
to their secured creditors. Unless the agri- 
cultural economy in Florida, and else- 
where, improves dramatically over the 
next few years, we may expect more 
family farmers to seek the protection 
of the bankruptcy court rather than aban- 
doning their farms or losing them in 
foreclosure proceedings. Many lenders 
will be forced to write down their farm 
loan portfolios, and this should further 
tighten the supply of available credit. 
Only time will tell whether the Act’s 
potentially negative impact on farm credit 
will harm an already ailing industry—a 
result certainly not intended by Congress. 


1U.S. Dept. of Commerce, Statistical 
Abstract of the United States, Table 1138 (106th 
Ed. 1986). (In the year ending June 1984, 4.4 
percent of farmers in the South went out of 
business and 4.9 percent went through bank- 
ruptcy.) 

2Ch. 13 is available to individuals who 
have less than $100,000 in noncontingent, liq- 
uidated, unsecured debts and less than $350,000 
in noncontingent, liquidated secured debts. 
11 U.S.C. §109(e). 

3132 Cong. Rec. S15075 (daily ed. Oct. 
3, 1986) (statement of Sen. Thurmond). 

411 U.S.C. §101(17)(A). 

5132 Cong. Rec. $1592 (daily ed. Oct. 
3, 1986) (statement of Sen. DeConcini). 

611 U.S.C. §101(17)(B). 

711 U.S.C. §§1202, 1203, and 1207(b). 
811 U.S.C. §1204. 
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Criminal Law 


Circumstantial Evidence in Criminal Cases in Florida 


by Robert C. Hill, Jr. 


In Florida circumstantial evidence has 
been defined as all evidence of an indirect 
nature, whether the inferences. afforded 
by it be drawn from prior experience, 
or by a deduction of reason from the 
circumstances of the particular case, or 
of reason aided by experience.! ; 

In a criminal case in the state courts 
in Florida circumstantial evidence is sub- 


ject to special rules. When the only proof. 


of guilt is circumstantial, no matter how 
strongly the evidence may suggest guilt, 
a conviction cannot be sustained unless 
the evidence is inconsistent with any rea- 
sonable hypothesis of innocence.? This 
is different from the situation in a crim- 


inal prosecution in the federal courts in © 


the State of Florida when the rule is 
that circumstantial evidence is sufficient 
to support a conviction even though it 
does not exclude every reasonable hypoth- 
esis of innocence or it is not wholly 
inconsistent with every conclusion except 
that of guilt. 

In the federal system a jury is free 
to choose among the reasonable con- 
structions of evidence.3 Those practi- 
tioners defending a client in a criminal 
prosecution in the state court in Florida 
have at their hands an invaluable tool 
for winning the case against their client 
when the evidence against their client 
is circumstantial. As will be demonstrated 
in this article, the Florida rule is very 
favorable to the defendant and gives full 
meaning and effect to the legal presump- 
tion of innocence which, due to the polit- 
ical climate of late, is more and more 
grudgingly accorded. 

It is axiomatic that the prosecution’s 
burden of proof in a criminal proceeding 
is to prove each and every element of 
the crime charged against the defendant 
beyond a reasonable doubt. Therefore, 
allowing the jury to base a criminal con- 
viction upon circumstantial evidence 


which is reasonably susceptible ot an inter- 
pretation pointing to innocence is, in 
effect, reducing the prosecution’s burden 
to the traditional civil standard of proof, 
a preponderance of the evidence. This 
is what has already happened in the fed- 
eral court system; what the prosecuting 
attorneys would like to see happen in 
the Florida system; and what at least 
one of the district courts of appeal in 
Florida would like to see become the law. 

There is no doubt that a criminal con- 
viction in Florida may be based wholly 
upon circumstantial evidence if the 
evidence meets the required standard.‘ 
In determining whether the prosecution’s 
evidence has met the standard of proof 
required to support a conviction based 
upon circumstantial evidence, the defend- 
ant’s version of events must be believed 
if the circumstances do not show that 
version to be false.5 Although the opinion 
of the First District Court of Appeal 
in Fowler v. State, 492 So.2d 1344 (Fla. 
Ist DCA 1986), cites Holton v. State, 
99 So. 244. 87 Fla. 65 (Fla. 1924), as 
the earliest case applying this standard, 
it is not. The earliest case applying this 
standard in Florida appears to be Cole- 
man v. State, 7 So. 367, 26 Fla. 61 (Fla. 
1890).6 


An interesting issue is what happens 
if the defendant does not testify or present 
evidence but merely argues, through his 
counsel, alternative interpretations of the 
evidence presented by the state? The First 
District Court of Appeal declined to 
answer this question in its opinion in 
Fowler, merely noting that McArthur v. 
State, 351 So.2d 972 (Fla. 1977), encom- 
passed the case wherein the defendant 
exercised his or her right to remain silent. 
In McArthur, in the final paragraph of 
the opinion, the Supreme Court made 
it very clear that it was the defendant’s 
constitutional right not to offer her explana- 
tion and that this would not and should 
not affect the operation of the circum- 
stantial evidence rule.” Logically, it should 
not because as Holton, McArthur and 
Paz v. State, 480 So.2d 701 (Fla. 3d 
DCA 1985), have held, it is the state’s 
burden to disprove every reasonable 
hypothesis of innocence, and it is not 
the defendant’s burden to prove anything. 
Evidence which is equally probative of 
two theories, one of guilt and one of 
innocence, means that the state has failed 
to carry its burden of proof. Therefore, 
the defendant should have no burden 
of disproving circumstantial evidence 
presented by the state. 

When the circumstantial evidence pro- 
duced by the prosecution is susceptible 
of any reasonable inference other than 
that of guilt, the trial judge has a duty 
not to allow the case to go to the jury 
and to direct a verdict of acquittal.? Unfor- 
tunately, many trial judges fail to apply 
this rule correctly in deciding upon a 
motion for a judgment of acquittal. Often, 
they accept the incorrect interpretation 
of the circumstantial evidence rule argued 
by the prosecution based upon the Florida 
Supreme Court’s opinions in the cases 
of Rose v. State, 425 So.2d 521 (Fla. 
1983), and Heiney v. State. 447 So.2d 
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210 (Fla. 1984). The opinion of the First 
District Court of Appeal in Fowler v. 
State is the best discussion of the appli- 
cability of Heiney and Rose and their 
bearing upon the continued vitality of 
the circumstantial evidence rule as tradi- 
tionally applied in Florida. The prose- 
cution’s argument, as it was in Fowler, 
is usually that the question whether the 
circumstantial evidence fails to exclude 
all reasonable hypothesis of innocence 
is for the jury to determine and that 
when substantial, competent evidence 
exists to support a jury verdict, the 
appellate court should not reverse a judg- 
ment based thereon, the reviewing court 
should not be allowed to substitute its 
judgment or view of the evidence for 
that of the jury. 


interpretation of Heiney and Rose 


The First District Court of Appeal 
held that in the Heiney and Rose cases 
the Supreme Court was merely recogniz- 
ing that the jury has the right to deter- 
mine whether the prosecution has, in 
fact, disproved the defendant’s hypothesis 
of innocence in those cases when there 
is evidence presented by the prosecution 
that contradicts the defendant’s story. 
In those cases it is the duty of the jury, 
as finder of fact, to determine which 
evidence is believable and to determine 
whether the prosecution’s evidence is incon- 
sistent with the defendant’s hypothesis 
of innocence and, if believed, would 
exclude every reasonable hypothesis of 
innocence beyond a reasonable doubt.!° 
The First District interprets these cases 
to mean that it is the appellate court’s 
duty to review the evidence as a whole 
and to determine whether the prosecution 
has presented sufficient, competent evi- 
dence impeaching the defendant’s story 
to allow the jury to act as finder of 
fact and to resolve the disputed issues 
of fact. The correct view then is that 
there is no bar to the appellate court’s 
review of the circumstantial evidence, and 
in fact, it is the duty of the appellate 
court to review such evidence to deter- 
mine whether it meets the aforementioned 
legal standards to permit the case to 
go to the jury. It is also clear from 
Fowler that, if the prosecution has not 
presented any evidence impeaching the 
defendant’s hypothesis of innocence, the 
duty of the trial court is to grant a 
directed verdict of acquittal. 


The correlative duty of the appellate 
court in such cases is to reverse convic- 


58 THE FLORIDA BAR JOURNAL/MAY 1987 


tions when, in a circumstantial evidence 
case, the prosecution has failed to present 
any evidence to impeach the defendant’s 
hypothesis of innocence or when such 
evidence, if believed by the jury, would 
not disprove the defendant’s hypothesis 
of innocence beyond a reasonable doubt.!! 
Unfortunately, some trial judges prefer 
to hide behind the shield of the prose- 
cution’s interpretation of Heiney and Rose 
in order to avoid the adverse political 
and public relations consequences of 
granting judgments of acquittal in crimi- 
nal cases. 


When the circumstantial 
evidence produced by the 
prosecution is susceptible 
of any reasonable inference 
other than that of guilt, the 
trial judge has a duty not to 
allow the case to go to the jury 
and to direct a verdict of 
acquittal 


Courts’ Applicability of Rule 

While all of the state courts in Florida 
are still bound by the circumstantial 
evidence rule set forth herein, they have 
various attitudes to the applicability of 
this rule and to the continued vitality 
of this rule. 

The First District Court of Appeal 
appears to be the strongest supporter 
of the traditional Florida rule.!2 The First 
District has specifically refused to follow 
the federal rule. The First District also 
seems to take the lead in reconciling 
and distinguishing those cases which 
would seem to conflict with the tradi- 
tional Florida rule on circumstantial 
evidence. 

The Third District has also strongly 
supported the traditional Florida rule on 
circumstantial evidence,'4 as does the 
Fourth District.'5 

The Second District Court of Appeal, 
while announcing this same rule of law, 
appears to be inconsistent in its applica- 
tion.'6 In fact, in Bradford v. State, 460 
So.2d 296 (Fla. 2d DCA 1984), the major- 


ity applied the interpretation of this rule 
which the prosecution traditionally reads 
into Heiney and Rose. Judge Campbell’s 
dissent in Bradford applies the correct 
interpretation.!7 

The Fifth District still follows the tra- 
ditional Florida rule, although at least 
one judge has expressed his wish to follow 
the federal rule, and the court itself seems 
to accept the construction of Heiney and 
Rose which the state favors.'8 Judge 
Cowart’s concurrence in Dunn v. State, 
454 So.2d 641 (Fla. 5th DCA 1984), 
makes clear his feeling that the traditional 
Florida rule should be changed. How- 
ever, it must be noted that the plurality 
in Dunn specifically disavowed Judge 
Cowart’s concurrence and its precedential 
value. 


In Newberry the right conclusion was 
reached but for the wrong reason. In 
Newberry there was testimony from the 
arresting officer which directly impeached 
the defendant’s innocent explanation and 
which showed that the defendant did 
not believe that explanation himself. There- 
fore, under the correct analysis of the 
circumstantial evidence rule, it was a jury 
question to decide the weight of the 
evidence since the state did present 
evidence impeaching the innocent explana- 
tion of the defendant which, if believed, 
would have disproved the defendant’s 
explanation beyond a reasonable doubt. 


Perhaps the clearest showing of the 
great difference between the interpreta- 
tion applied to the circumstantial evidence 
rule by the different district courts of 
appeal is in a pair of recent cases which 
were decided in the same week. In Patten 
v. State, 492 So.2d 748 (Fla. 2d DCA 
1986), the Second District Court of 
Appeal held that the evidence was suffi- 
cient to uphold a grand theft conviction 
of a defendant who had sold some prop- 
erty, which later turned out to be stolen, 
at an auction. The court held that F.S. 
§812.022(2), which provides for an infer- 
ence that a person in possession of 
recently stolen property knew or should 
have known the property was stolen, was 
sufficient to support a conviction in the 
face of the defendant’s innocent explana- 
tion that he had bought the items at 
an earlier auction and had not received 
any receipt or bill of sale. 


On almost identical facts the Third 
District held that such evidence would 
not support a conviction because of the 
failure of such evidence to refute the 
defendant’s innocent hypothesis. In Val- 


dez v. State, 492 So.2d 750 (Fla. 3d 
DCA 1986), the defendant had been con- 
victed of dealing in stolen property. He 
had sold property which later turned out 
to be stolen to a pawnbroker. In that 
case the state also relied upon the stat- 
utory inference provided by §812.022(2). 
The Third District held that conviction 
could not stand because the circumstantial 
evidence which comprised the state’s case 
against the defendant failed to exclude 
the reasonable hypothesis of innocence 
created by his innocent explanation of 
his possession of the stolen items. 


The correct application of the rule that 
a conviction based upon circumstantial 
evidence may not stand unless the cir- 
cumstantial evidence excludes every rea- 
sonable hypothesis of innocence is that, 
if the state presents no evidence to 
impeach the defendant’s reasonable hypo- 
thesis consistent with innocence, a motion 
for judgment of acquittal must be granted. 
When the state has presented evidence 
inconsistent with the defendant’s hypoth- 
esis of innocence the court must deter- 
mine, before allowing the case to go to 
the jury, whether, if the state’s impeaching 
evidence is believed, it would disprove 
beyond a reasonable doubt the defend- 
ant’s innocent hypothesis. If, even if 
believed, the state’s evidence does not 
disprove the defendant’s hypothesis of 
innocence beyond a reasonable doubt, 
then a motion for judgment of acquittal 
must be granted. Only if the state’s 
evidence would, if believed, disprove the 
defendant’: hypothesis of innocence 
beyond and to the exclusion of a reason- 
able doubt, should the case go to the 
jury. In applying these rules it should 
not matter whether the defendant testifies 
or presents any evidence. If the state’s 
evidence is susceptible of two reasonable 
constructions, one pointing to innocence, 
then the state has failed to carry its burden 
of proof. 


Supreme Court Direction 

The question is, what direction the 
Florida Supreme Court will take on this 
issue. If there is a Supreme Court review 
of Paz or Fowler, that would decide 
the question and signal the district courts 
of appeal and the trial courts whether 
the Supreme Court intends strictly to 
enforce Florida’s traditional circumstan- 
tial evidence rule. If the Supreme Court 
accepts the prosecution’s interpretation 
of Heiney and Rose, it will no longer 
be possible for a trial judge ever to grant 


a motion for judgment of acquittal in 
a circumstantial evidence case.!9 The 
Florida Supreme Court has recently 
impliedly sided with the traditional inter- 
pretation in the case of Wilson v. State, 
493 So.2d 1019 (Fla. 1986). 

In Wilson the Supreme Court reiterated 
that the evidence must be inconsistent 
with any reasonable hypothesis of inno- 
cence. The court then went on to analyze 
the facts of the particular case and found 
that there was sufficient evidence from 
which the jury could have concluded that 
the defendant’s story had been disproved, 
thereby impliedly recognizing the inter- 
pretation of the circumstantial evidence 
rule propounded in this article. If the 
Fowler and Paz decisions are upheld, 
it should, as a practical matter, be very 
difficult for the prosecution to obtain 
convictions in criminal cases based solely 
upon circumstantial evidence. 

This is the way that it should be in 
our system. If we are to give real vitality 
and recognition to the traditional Amer- 
ican notion and rule of law that the 
defendant is presumed innocent until 
proven guilty beyond the exclusion of 
any reasonable doubt, then the tradi- 
tional Florida rule on circumstantial 
evidence as recognized in the Paz and 
Fowler decisions should govern. Our soci- 
ety has traditionally held that it would 
be better to have 100 guilty men go 
free than to have one innocent man be 
wrongfully convicted. Whether this noble 
sentiment will escape destruction in the 
current atmosphere of law and order at 
the expense of individual liberty has yet 
to be determined. BJ 
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bered the December Bar Journal prints 
a complete subject and author/title 
index to all articles printed in the 
Journal during that year. 
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Environmental and Land Use Law 


The Environmental Element in Florida 
Condemnation Proceedings 


by Marcus A. Castillo 


Florida’s explosive growth will inevit- 
ably force construction of a variety of 
new public works projects: from new sewer 
and water works to new power plants 
and transmission lines to new roads to 
a cross-state, high-speed rail system. Each 
will substantially affect the quality of life 
and the environment. Public concern with 
the environment led to enactment of Art. 
II, Section 7 of the Florida Constitution 
in 1968 establishing “the policy of the 
state to conserve its natural resources 
and scenic beauty.” This constitutional 
provision has been held applicable to con- 
demnation proceedings requiring trial 
judges to consider the environmental 
impact of public works projects. 

Condemning authorities are required 
by statute to assess the environmental 
impact of proposed public works projects. 
They are also required to obtain appro- 
priate permits from various agencies per- 
forming independent environmental assess- 
ment. ‘This article begins with a brief 
enumeration of statutes requiring precon- 
demnation environmental assessment. It 
then turns to the judicial power to review 
the condemning authority’s environmental 
assessment and issuance of permits. 
Finally, it examines the restrictions placed 
upon intervention in condemnation which 
have been criticized as restricting environ- 
mental advocacy. 


Statuatory Controls: An. Overview 

Both federal and state statutes require 
condemning authorities and independent 
agencies to assess the environmental 
impact of proposed public works projects. 
Among the permitting and review proce- 
dures that might typically be encountered 
are: 

1. Preparation of an environmental 
impact statement pursuant to the National 
Environmental Policy Act of 1969 where 
major federal action is present;! 


2. Consideration of environmental 
impact pursuant to the Federal-Aid High- 


. way Act of 1968 as a condition precedent 


to receiving federal funds for construc- 
tion;? 

3. Discharge permitting procedures 
required by federal and state air and 
water pollution control acts such as. 


National Pollutant Discharge Elimination — 
System (NPDES) and dredge and fill - 


permits under §§402 and 404 of the Federal 
Water Pollution Control Act;3 

4. Review of plans for proposed bridges. 
and causeways by the Army Corps of 
Engineers pursuant to the Rivers and 
Harbors Act of 1899;4 

5. Balancing of environmental impact 
against project necessity pursuant to the 
Florida Electrical Power Plant Siting Act;5 

6. Consideration of “ecology,” “pol- 


lution effects” and “aesthetics” by the. 


Florida Department of Transportation in 
formulating the state’s master transporta- 
tion plan.‘ 


Reviewing the Condemning 
Authority’s Assessment 
Condemning authorities usually avail 
themselves of a quick taking procedure 
allowing transfer of title in advance of 
the final judgment of compensation. The 
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quick taking statute, F.S. §74.051, requires 
the court at an order of taking hearing 
to determine whether the condemning 
authority has properly exercised its dele- 
gated authority. “Proper exercise” requires 
a showing of “public purpose” and “rea- 
sonable necessity.”’ Since the legislature 
has delegated eminent domain power to 
construct a variety of public projects, 
the focus is usually on “reasonable neces- 
sity.” The determination of necessity in 
the first instance is for the condemning 
authority, not the court.2 The burden 
of proving necessity nonetheless rests on 


’ the condemning authority.!° If this initial 


showing is made, the burden shifts to 
the landowner to prove bad faith or abuse 
of discretion as an affirmative defense."! 
The landowner can meet this burden by 
showing that the condemning authority 
failed to assess adequately environmental 
impact in selecting the site or route of 
the project.. 

Early decisions failed to recognize that 
inadequate environmental impact assess- 
ment might constitute bad faith or abuse 
of discretion. The First District, for 
instance, in Ragland v. State Department 
of Transportation, 242 So.2d 475 (Fla. 
Ist DCA 1970), rejected a challenge to 
the routing of I-295 in Duval County 
concluding that environmental protection 
arguments “should be directed to the 
legislative and executive branches” having 
no relevance to condemnation proceed- 
ings. Id. at 477. 

This restrictive view was superceded 
in 1971 in Seadade Industries Inc. v. 
Florida Power and Light Co., 245 So.2d 
209 (Fla. 1971), when the Supreme Court 
citing Art. II, Section 7 of the state con- 
stitution declared that “the protection 
of resources, being a policy of the state, 
is an appropriate matter for consideration 
in condemnation cases.” Jd. at 214. 

The policy enunciated in Seadade was 


Wp 
Pw 


applied to judicial review of the condemn- 
ing authority’s assessment in Hillsborough 
County v. Sapp, 280 So.2d 443 (Fla. 
1973). The county in Sapp sought and 
obtained an order of taking for con- 
demnation of a right of way passing 
through a residential area. A divided 
Second District reversed the order of 
taking focusing upon the availability of 
an alternate route through unoccupied 
land. This reversal was in turn quashed 
by the Supreme Court which held that 
selection of the route through the neigh- 
borhood was within the county’s discre- 
tion. The court premised its decision on 
the requirement that a condemning author- 
ity weigh a number of factors in precon- 
demnation including: (1) the availability 
of an alternate route; (2) cost; (3) environ- 
mental factors; (4) long-range area plan- 
ning; (5) safety considerations. A con- 
demning authority which fails to weigh 
these factors will be held to have exceeded 
its discretion. 

Florida courts, on at least two occa- 
sions, have invalidated proposed takings 
when a complete failure to weigh environ- 
mental factors was shown. In Florida 
Power Corp. v. Gulf Ridge Council, 385 
So.2d 1155 (Fla. 2d DCA 1980), the 
Second District affirmed the dismissal 
of a condemnation petition for a trans- 
mission line bisecting a wildlife refuge 
where the utility’s experts admitted that 
no environmental factors were consid- 
ered. Similarly, the Fourth District in 
Florida Power and Light Co. v. Berman, 
429 So.2d 79 (Fla. 4th DCA 1983), 
affirmed the denial of an order of taking 
for a power line easement when environ- 
mental assessment was delegated to a 
project manager who ignored offers to 
donate alternate routes, did nothing more 
than cursory drive-throughs of the routes 
at issue and lacked any training or expe- 
rience in environmental planning. 

A landowner’s right to show abuse of 
discretion in failing to weigh environ- 
mental factors is secured by the federal 
and state constitutions as a matter of 
due process. A landowner who was pre- 
cluded from proving an “environmental 
factors” defense successfully raised a due 
process challenge to an order of taking 
in New Life Holdings Inc. v. Orange 
County, __So.2d__, 9 F.L.W. 2343 (Fla. 
5th DCA 1984) (withdrawn by stipulation 
at F.L.W. 90). At the order of taking hearing 
the county, which sought condemnation 
for a proposed wastewater treatment facil- 
ity, made a prima facie showing of public 
purpose and reasonable necessity. The 


landowner’s attorney, in response, stated 
his intention to introduce testimony estab- 
lishing the unsuitability of surrounding 
soils. The county urged that such testi- 
mony was irrelevant as it had obtained 
applicable permits from the Department 
of Environmental Regulation (to whom 
environmental assessment was delegated) 
and had complied with federal and state 
environmental regulations. 

New Life argued that it could show 
that the permit process did not adequately 
address the soils issue. The trial court 
construed this argument as a proffer which 
it deemed irrelevant reasoning that sub- 
mission to the permit process foreclosed 


This restriction of 
environmental advocacy 
frustrates the long-declared 
intent to consider the 
environmental impact of 
public work projects in 
condemnation 


judicial review of the existence of bad 
faith and abuse of discretion. The district 
court in reversing the order of taking 
ruled that “all relevant matters in opposi- 
tion to [a] taking including environmental 
and ecological impact factors should [be] 
fully heard by the trial judge prior to 
entering its order of taking.” Jd. at 2349. 


Reviewing the Procurement of 
Independent Agency Permits 
Public works proposals are subject to 
environmental impact assessment by inde- 
pendent agencies. While completion of 
this assessment usually predates the filing 
of the condemnation petition, it occasion- 
ally remains pending even at the time 
of the order of taking hearing. Some 
commentators have urged that project 
approval by independent agencies ought 
be a condition precedent to confirmation 
of the taking.!2 Conversely a number of 
courts have held that agency approval 
is irrelevant.!3 Florida has adopted the 
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middle ground between these two ap- 
proaches. 

Florida’s approach to the issue of 
pendency of agency approval is set out 
in Seadade Industries Inc. v. Florida 
Power and Light Co. The utility in 
Seadade was granted condemnation of 
marsh land for use as a drainage canal 
though it had yet to obtain the approval 
of a number of independent agencies. 
The Third District, in affirming the order 
of taking, held that there were “no condi- 
tions precedent . . . requiring that such 
consent or approval be obtained.” 232 
So.2d 46, 52 (Fla. 3rd DCA 1970). The 
Supreme Court, while validating the 
taking, modified the district court’s opin- 
ion holding that when prospective assess- 
ment remained the condemning authority 
may be required to “reasonably demon- 
strate that the regulations and require- 
ments of independent authorities can and 
will be met [and that the proposed pro- 
ject] will not result in irreparable damage 
to natural resources and the environment 
should the independent authorities decline 
to approve the project.” 245 So.2d 209, 
214 (Fla. 1971). 

The Seadade test requires a threshold 
determination: does prospective assess- 
ment remain? The affected landowner in 
Chipola Nurseries Inc. v. Division of 
Administration, Department of Transporta- 
tion, 294 So.2d 357 (Fla. Ist DCA 1974), 
challenged the proposed taking for con- 
struction of I-10 in Jackson County citing 
a failure to obtain permits required by 
the Florida Air and Water Pollution Con- 
trol Act. This assertion was summarily 
rejected by the First District which found 
sufficient evidence in the record showing 
that the act had been fully complied with 
at the time of the order of taking hearing. 
Without prospective assessment a trial 
court, as in Chipola, need not apply the 
Seadade test. 

When the threshold determination is 
that Seadade must be applied, an addi- 
tional consideration may still come into 
play. As seen in New Life Holdings Inc. 
v. Orange County, the landowner has 
an inviolate right to show that environ- 
mental impact has not been properly con- 
sidered. This encompasses the right to 
show that the applicable permit process 
does not fully contemplate all environ- 
mental consequences. If that process is 
shown to be completely defective, the 
securing of applicable permits would 
arguably be insufficient to establish that 
irreparable environmental damage will not 
result. 


Restrictive Intervention in 
Condemnation 

An affected landowner may challenge 
a proposed taking when the condemning 
authority has failed to assess environ- 
mental impact or secure appropriate per- 
mits. His right to raise environmental 
protection arguments is exclusive: other 
interested parties such as public interest 
groups or adjacent landowners will usu- 
ally not be allowed to intervene in con- 
demnation to address ecological factors. 
Both Florida courts and their federal 
counterparts adhere to a highly restrictive 
intervention rule allowing only the con- 
demnor and condemnee to participate 
in the taking determination. This restric- 
tion of environmental advocacy frustrates 
the long-declared intent to consider the 
environmental impact of public work pro- 
jects in condemnation. 


The general rule governing intervention 
in condemnation requires the prospective 
intervenor to establish a “direct, signif- 
icant, legally protectable interest” in the 
condemned property,'* an interest so direct 
that the intervenor “will either gain or 
lose by the direct legal operation and 
effect of the judgment.”!5 Public interest 
groups and adjacent landowners typically 
have neither a legal ownership interest 
in the condemned property nor a deriv- 
ative right to the landowner’s just com- 
pensation and thus lack the requisite stake 
in the proceeding. 

The strict rule limiting intervention by 
third party environmental advocates is 
illustrated by two cases, one federal, one 
Florida. In the United States v. 36.96 
Acres of Land, 754 F.2d 855 (7th Cir. 
1985), a public interest group sought to 
intervene to halt federal condemnation 
of a dune area along the shore of Lake 
Michigan owned by a public utility. The 
group cited a “conservational interest” 
in the dunes which the Seventh Circuit 
held was “legitimate” but not sufficiently 
direct. In Lee County v. Charlotte County, 
174 So.2d 108 (Fla. 2d DCA 1965), the 
threat of flooding in Lee County from 
construction of a drainage canal across 
the county line prompted Lee County 
to seek intervention. The Second District, 
holding that Lee County stated only an 
indirect consequential damages claim, 
affirmed denial of the intervention peti- 
tion. 


Denial of intervention in these cases 
has a defective basis. First, there is a 


presumption that the landowner will 
always raise environmental arguments 


when appropriate and will thus protect 
the third party’s interest. In actuality the 
landowner may be apathetic to environ- 
mental concerns or even adverse to the 
interest of prospective intervenors. The 
dissent in 36.96 Acres in fact noted that 
the landowner had actively collaborated 
with the government in contesting the 
intervention petition. Second, it is asserted 
that interested third parties have available 
other more appropriate proceedings in 
which to bring their claims. This assertion 
ignores the irreversible, indeed drastic con- 
sequence of condemnation, the acquisi- 
tion of property in fee, which another 
proceeding cannot undo. 


This article proposes that the 
intervention threshold be 
liberalized to ensure that 
environmental protection 

arguments will always be raised 
when appropriate 


Florida courts have recognized that envi- 
ronmental protection arguments are rele- 
vant to the taking determination; there- 
fore, impediments to environmental advo- 
cacy such as restrictive intervention should 
be eased. To achieve that result the legis- 
lature could prescribe by statute that third 
party intervention will be allowed when: 
(1) a substantial likelihood of environ- 
mental damage to the condemned and/or 
adjacent property can be shown, and (2) 
the landowner has chosen by his response 
to the condemnation petition not to raise 
environmental protection arguments. A 
showing of “special injury” should not 
be required insofar as the State Environ- 
mental Protection Act, F.S. §402.412, 
allows intervention without such showing 
in a variety of environmental protection 
proceedings. 


Conclusion 

Though seldom noted and perhaps 
seldom raised, there exist environmental 
factor defenses to the taking of property 
pursuant to the power of eminent domain. 
These defenses are derived from the state 
constitutional policy to conserve natural 
resources and are secured by the due 
process clause. This article has suggested 
that the restriction placed upon interven- 
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tion in condemnation frustrates the rais- | 
ing of environmental protection argu- 
ments. It proposes that the intervention 
threshold be liberalized to ensure that 
environmental protection arguments will 
always be raised when approprmte. BJ 
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by Koko Head 


‘In 1974 the Florida Legislature sub- 
stantially rewrote §95.11! of the Florida 
Statutes and provided a “professional 
malpractice” statute of limitations? limit- 
ing the time in which suit may be brought 
against a “professional” to two years. 
Unfortunately, the legislature failed to 
define “professional malpractice” or other- 
wise indicate which persons or groups 
it intended for the statute of limitations 
to apply. This article examines the cur- 
rent application of the professional mal- 
practice statute of limitations and what 
might be done to define the scope of 
the statute’s application. 

The present professional malpractice 
statute of limitations, §95.11 (4)(a) (1974), 
states: 


Actions other than for the recovery of real 
property shall be commenced as follows: 

Within two years.—— 

An action for professional malpractice, other 
than medical malpractice, whether founded 
on contract or tort; provided that the period 
of limitations is discovered or should have 
been discovered with the exercise of due dil- 
igence. However, the limitation of actions 
herein for professional malpractice shall be 
limited to persons in privity with the pro- 
fession. 


Until the enactment of §95.11(4) in 
1974 there was no comparable profes- 
sional malpractice statute of limitations 
in Florida. The Florida courts applied 
either former §95.11(5)(e) (1973) which 
provided for a limitation period of three 
years for “an action upon a contract, 
obligation or liability not founded upon 
an instrument of writing . . .” or former 
§95.11(4) (1973) which provided for a 
limitation period of four years for “any 
action for relief not specifically provided 
for in this chapter.” Concerning which 
limitations period applied the Florida 
Supreme Court stated in Manning v. 
Serrans, 97 So.2d 688, 690 (Fla. 1957), 


Trial Lawyers’ Forum 


Florida’s Professional Malpractice Statute 
of Limitations: To Whom Does it Apply? 


“We ... hold that the statutory period 
applicable to a malpractice suit depends 
upon the claim for relief stated by plain- 
tiff— whether he sues for and seeks the 
damages applicable to a breach of con- 
tract or tort.” 

By providing a specific limitations 
period of two years for “professional 
malpractice,” the present §95.11(4)(a) did 
away with the need for distinguishing 
between the type of relief sought. This 
change used for the first time the term 
“professional malpractice” but failed to 
provide a definition. This oversight has 
created an interesting dilemma—whom 
did the legislature have in mind when 
it used “professional malpractice?” When 
a definition is not provided in the statute 
itself, words of common usage are to 
be interpreted in accordance with their 
plain and ordinary meaning, as it is 
assumed that the legislature knows the 
meaning of the words it uses. To apply 
this commonly used rule of construction 
to the terms “profession” and “malprac- 
tice” their definitions in Black’s Law Dic- 
tionary should be noted: 


Profession. A vocation or occupation requir- 
ing special, usually advanced, education and 
skills, e.g. law or medical professionals. The 
term originally contemplated only theology, 
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law and medicine, but as applications of sci- 
ence and learning are extended to other 
departments of affairs, other vocations also 
receive the name, which implies professed 
attainments in special knowledge as distin- 
guished from mere skill. 

Malpractice. Professional misconduct or 
unreasonable lack of skill. This term is usually 
applied to such conduct by doctors, lawyers 
and accountants. 


These definitions are consistent with 
the common law meaning of professional 
and malpractice used in many jurisdic- 
tions.4 Thus, absent the legislature’s 
express definition of “professional” and 
“malpractice,” the terms should be 
accorded their plain and ordinary mean- 
ing in determining the application of 
§95.11(4) (a). 


Present Scope of §95.11(4)(a) 

Who then rates the benefit of pro- 
tection under §95.11(4)(a)? To date the 
Florida Legislature has not provided any 
direction as to whom §95.11(4)(a) should 
be applied, except that it inserted the 
language “other than medical malprac- 
tice” in subsection (4)(a) and added a 
new subsection (4)(b) which applies specif- 
ically to the “provider of health care” 
and persons in privity with such provid- 
ers.5 Interestingly, the term “health care 
provider” has been defined by the legisla- 
ture.® 

The Florida courts in applying §95.11 
(4)(a) have yet to interpret clearly the 
meaning of “professional malpractice” 
and decide who will be afforded the stat- 
ute’s protection. Thus far the courts have 
limited the application of the professional 
malpractice statute of limitations to only 
“health-care providers” such as doctors’ 
and dentists, and to lawyers? and land 
surveyors.!° The Florida district courts 
of appeal are divided, however, as to 
whether the professional malpractice stat- 
ute of limitations should apply to land 


=. 
| > 


surveyors and other groups. 

In Toledo Park Homes v. Grant, 447 
So.2d 343 (Fla. 4th DCA 1984), the court 
rejected the argument that every activity 
(including land surveying) subject to the 
jurisdiction of the Florida Department 
of Professional Regulation constitutes a 
“profession” within the scope of §95.11 
(4)(a). “To hold otherwise would bring 
activities such as embalming and cos- 
metology within the professional malprac- 
tice statute of limitations. We are confi- 
dent the legislature had no such inten- 
tion.” 

Id. at 344. 

In Cristich v. Allen Engineering, Inc., 
458 So.2d 76 (Fla. Sth DCA 1984), the 
court, noting that the legislature had not 
provided a definition of “professional 
malpractice” in §95, nor a list of what 
particular professions are encompassed 
within the term, went on to determine 
the scope of §95.11(4)(a) by analyzing 
what constituted a “professional act.” 
Because land surveying is regulated by 
the Florida Department of Professional 
Regulation, the court, in Cristich at 79, 
looked to the definition of the “practice 
of land surveying” found in F.S. §472.005 
(1981). 

This definition reveals that land surveying 
required a great degree of specialized knowl- 
edge. This knowledge is generally derived from 
extensive academic preparation and indeed 
before one can sit for a surveyor’s license 
exam in this state, he must either have gradu- 
ated from a university surveying program and 
have at least two years experience in land 
surveying under a professional land surveyor, 
or have at least eight years experience under 
a land surveyor. 

We conclude that the preparation of a survey, 
involving as it does such intricate knowledge 
of mathematics, geography and the physical 
sciences, is a “professional act.” Therefore, 
it is encompassed within section 95.11(4)(a), 
Florida Statutes. 


The court noted that the Fourth 
District in Toledo Park had concluded 
otherwise. 

The analysis and holding of the courts 
in both Toledo Park and Cristich indicate 
the continued dilemma of the Florida 
courts in determining which groups are 
to be afforded the protection of §95.11 
(4)(a). In Toledo Park the court confi- 
dently assumes that the legislature in- 
tended to restrict the scope of §95.11(4)(a) 
by its failure to enumerate the groups 
which constitute a “profession” within 
the scope of the statute; while in Cristich 
the court ignores the legislature’s silence 
as to the statute’s scope and creates its 
own “professional act” standard against 
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which groups are to be examined to see 
whether they fall within the scope of 
§95.11(4)(a). 

The dilemma was further accentuated 
by the Florida Supreme Court’s recent 
change in the Standard Jury Instructions 
(Civil) providing a new professional mal- 
practice instruction.!! New instruction 4.2(c) 
entitled, Negligence of Lawyer, Architect, 
Other Professional states: 

Negligence is the failure to use reasonable 
care. Reasonable care on the part of a [lawyer] 
[architect] [(name other professional)] is that 
degree of care which a reasonably careful 
[lawyer][architect][(mame other professional)] 


would use under like circumstances. Negligence 
may consist either in doing something that 


Eventually the Florida Supreme 
Court will be faced with 
determining the scope of 

§95.11(4)(a), especially in light 

of the two conflicting district 
court of appeal decisions 


a reasonably careful [lawyer] [architect] [(mame 
other professional)| would not do under like 
circumstances or in failing to do something 
that a reasonably careful [lawyer] [architect] 
[(name other professional)| would do under 
like circumstances. 


Id. at 1024. 

In its comment on 4.2(c) the court 
states, “This charge is a general one to 
be used when it has been determined 
as a matter of substantive law that a 
nonmedical professional can be held liable 
for negligence.” However, nothing in the 
instruction or the comment indicates the 
Florida Supreme Court intended to limit 
the application of §95.11(4)(a) to the 
groups mentioned in the instruction, i.e. 
“lawyer, architects and other profession- 
als.” Even if it did intend to do so, the 
term “professional” remains undefined 
and subject to the previously discussed 
rule of construction. However, it seems 
highly unlikely and unwise that the court 
would take such a round-about-path in 
order to define the scope of §95.11(4)(a). 
Thus, the dilemma persists. 


Applications in Other States 
Florida is not alone in this dilemma. 
Other states have similarly been faced 


with determining to whom their own mal- 
practice statute of limitations is to be 
applied. In those states, the courts have 
refused to expand the scope of the mal- 
practice statute of limitations when faced 
with an undefined or narrowly worded 
statute. 

The Michigan Supreme Court in 
Kambas v. St. Joseph’s Mercy Hospital 
of Detroit, 205 N.W.2d 431 (Mich. 1973), 
refused to expand its malpractice statute 
of limitations!? to apply to registered 
nurses in the performance of their duties, 
stating: “If it had been the intent of 
the legislature to broaden the malpractice 
limitation, clearly they should have set 
forth a definition of malpractice.” Jd. 
at 434. 

The court went on to say: 

Today the term, malpractice, is sometimes 
used loosely to refer to the negligence of a 
member of any professional group. However, 
legally and technically, it is still subject to 
the limited common-law definition. It is well 
established that where a statute uses a word 
which has a definite meaning at common law, 
it will be presumed to be used in that sense 
and not in the loose popular sense. [Citation 
omitted.] 

If the General Assembly had wished to pro- 
tect groups other than those traditionally asso- 
ciated with malpractice, it should have listed 
the ones to be covered. 


Id. at 435 citing Richardson v. Doe, 199 
N.E.2d 878 (Ohio 1964). 

The Ohio Supreme Court also dealt 
with the application of its malpractice 
statute of limitations!3 in Hocking Con- 
servancy Dist. v. Dodson-Lindblom 
Assoc., Inc., 409 N.E.2d 164 (Ohio 1980), 
when an action claiming negligence in the 
design or supervision of the construction 
of a storm sewer drain was brought 
against a professional engineering firm. 
The Ohio Supreme Court held that 
negligence by a professional engineer does 
not constitute “malpractice” within the 
meaning of its malpractice statute of lim- 
itations. 

The Court, in Richardson [Richardson v. 
Doe, 199 N.E.2d 878 (Ohio 1964)], refused 
to expand the meaning of “malpractice” as 
contained in [the statute of limitations for 
malpractice] to apply to nurses. Rather, the 
court limited the term “malpractice” to lawyers 
and physicians, in accordance with the common- 
law meaning. 

ee EK 

[The Court] in Richardson, invited the leg- 
islature to amend [the statute of limitations 
for malpractice] . . . to extend it to other 
groups or professions. 

*e ee 

In 1975 and 1976, the General Assembly 
did amend .. . [the statute of limitations for 
malpractice]. The relevant changes resulted 


in the addition of the phrase, “including an 
action for malpractice against a physician, 
podiatrist, or a hospital,” after the term “mal- 
practice.” The inclusion of three specific med- 
ical classes does not indicate that the General 
Assembly has accepted . . . [the Court’s] invita- 
tion to extend the one-year statute of limita- 
tions to professional negligence actions outside 
the legal, health care and medical area. 


Id. at 165, 166. 

The Ohio Supreme Court’s holding in 
Hocking was followed a year later in 
Reese v. K-Mart Corporation, 443 
N.E.2d 1391 (Ct. App. Ohio 1981), when 
the court held the one-year statute of 
limitations for professional malpractice 
did not apply to negligent acts of phar- 
macists. “The statute of limitations [for 
professional malpractice] is limited to the 
areas specifically enumerated . . . and 
to common-law definition of ‘malprac- 
tice’ . . . [which] was restricted to 
intentional or negligent acts by physicians 
and lawyers.” Jd. at 1392. 

The holdings of both the Michigan 
and Ohio courts clearly indicate their 
refusal to expand upon their respective 
legislatures’ undefined and narrowly 
worded statutory language. They instead 
chose to construe “professional malprac- 
tice” restrictively and in accordance with 
the plain and ordinary meaning given 
it at common law. 


Conclusion 

Eventually the Florida Supreme Court 
will be faced with determining the scope 
of §95.11(4)(a), especially in light of the 
two conflicting district court of appeal 
decisions.'4 Based upon the recent exam- 
ples of the Michigan and Ohio Supreme 
Courts in inviting their respective legisla- 
tures specifically to extend the applica- 
tion of their malpractice statute of 
limitations beyond the traditional groups 
(e.g. doctors and lawyers) to other groups, 
wisdom seems to indicate that the Florida 
Supreme Court should follow their lead 
and invite the Florida Legislature to 
extend the protection of §95.11(4)(a) as 
it sees fit. However, until the Florida 
Legislature clarifies the scope of the pro- 
fessional malpractice statute of limita- 
tions, every “professional” group and the 
attorneys who represent them will and 
should argue that their particular pro- 
fession falls within the scope of §95.11 
(4)(a), thus limiting the malpractice liabil- 

.ity exposure to two years. 

While it is questionable that the Florida 
Legislature intended to provide such blan- 
ket coverage to all groups whose activities 
can satisfy the “professional act” stan- 


dard of Cristich or those who might 
be subject to the Department of Pro- 
fessional Regulation, the legislature’s 
intentions unfortunately have yet to be 
expressed, leaving the scope of Florida’s 
professional malpractice statute of limita- 
tions in question. 


' Fla. Laws 1974, ch. 74-382, §7. 

2 FLA. STAT. §95.11(4)(a) (1974). 

3 Pederson v. Green, 105 So.2d 1 (Fla. 
1958) and Brooks v. Anastasia Mosquito Con- 
trol Dist., 148 So.2d 64 (Fla. Ist D.C.A. 1963). 

4 See Hocking Conservancy Dist. v. Dodson- 
Lindblom Assoc., Inc., 409 N.E. 2d 164, 165 
(Ohio 1980) and Kambas v. St. Joseph’s Mercy 
Hospital of Detroit, 205 N.W. 2d. 435 (Mich. 
1973). 

5 Fla. Laws 1975, Ch. 75-9, §7 created 
§(4)(b) of FLA. Stat. §95.11 which states in 
part: 

“An ‘action for medical malpractice’ is 
defined as a claim in tort or in contract for 
damages because of the death, injury, or mon- 
etary loss to any person arising out of any 
medical, dental, or surgical diagnosis, treat- 
ment, or care by any provider of health care. 
The limitations of actions within this subsection 
shall be limited to the health care provider 
and persons in privity with the provider of 
health care.” 

6 FLA. STAT. §768.50(2)(b) (1984) states: 

“ ‘Health care provider’ means hospitals 
licensed under chapter 395; physicians licensed 
under chapter 458; osteopaths licensed under 
chapter 459; podiatrists licensed under chapter 
461; dentists licensed under chapter 466; 
chiropractors licensed under chapter 460; 
naturopaths licensed under chapter 462; nurses 
licensed under chapter 464; clinical laboratories 
registered under chapter 483; physicians’ 
assistants certified under chapter 458; physical 
therapists and physical therapist assistants 
licensed under chapter 486; health maintenance 
organizations certificated under part II of chap- 
ter 641; ambulatory surgical centers as defined 
in paragraph (c); blood banks, plasma centers, 
industrial clinics, and renal dialysis facilities; 
or professional associations, partnerships, cor- 
porations, joint ventures, or other associations 
for professional activity by health care provid- 
ers.” 

7 Eland v. Aylward, 373 So.2d 92 (Fla. 2d 
D.C.A. 1979). 

8 Tobin v. Dannheiser, 372 So.2d 970 (Fla. 

Ist D.C.A. 1979). 

9 Zeccola v. Ezzo, 370 So.2d 38 (Fla. 
3d D.C.A. 1979). 

'0 Toledo Park Homes v. Grant, 447 So. 
2d 343 (Fla. 4th D.C.A. 1984) [holding §95.11 
(4)(a) does not apply to land surveyors]; 
Cristich v. Allen Engineering, Inc., 458 So. 
2d 76 (Fla. Sth D.C.A. 1984) [holding §95.11 
(4)(a)- applies to land surveyors]. 

1! The Florida Bar re: Standard Jury Inst. 
459 So. 2d 1023 (Fla. 1984). 

12,MicH. Comp. LAws ANNO. §600.5805 
(1978) which states in part: 

“(1) A person shall not bring or maintain 
an action to recover damages for injuries to 
persons or property unless . . . the action is 
commenced within the period of time pre- 
scribed by this section. 


THE FLORIDA BAR JOURNAL/MAY 1987 65 


(4) The period of limitations is 2 years for 
an action charging malpractice.” 
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Family Law 


Equitable Distribution in Dissolution of Marriage: 
Consideration of Contingent Tax Liabilities 
of Assets in Valuation and Distribution 


Part II 


by Melvyn B. Frumkes and Stephen W. Sessums 


In Part I of this article, published in 
61 Florida Bar Journal, April 1987, the 
issue of the consideration of contingent 
tax liabilities of assets in valuation and 
distribution of marital property was dis- 
cussed generally. The arguments advanced 
for why future tax liabilities should be 
considered was explored in detail. This 
Part II will contain arguments as to why 
such contingent liabilities should not be 
considered. The many state court deci- 
sions adopting this point of view will 
be set forth. 


Contingent Tax Liability Should 
Not be Considered 


This position was advanced by Mark 
S. Sewell in Adjusting Values and Assets 
Distribution for Future Tax Liabilities, 
2 Equitable Distribution Reporter 74 
(December 1981). In commenting upon 
the AICPA’s directive, in paragraph 3 
of Statement of Position 82-1 that requires 
accountants to set forth contingent tax 
liabilities on a personal financial state- 
ment, the author said: 

When a CPA prepares a financial statement 
at fair market value, he knows that his client 
will be utilizing the statement to secure financ- 
ing. The lender needs to know the client’s 
net equity after all debts, including income 
taxes on asset liquidation, to decide the appro- 
priate lending level for the client. It is, there- 
fore, important for the CPA to record, as a 
liability, the “estimated income taxes on net 
unrealized appreciation” in presenting an accu- 
rate financial summary. 

But should this rationale be transmitted to 
fair market valuations of assets in marital 
dissolutions? 


In answering in the negative the author 
cites In re Marriage of Fonstein, 131 
Cal. Rptr. 873, 552 P.2d 1169 (1976), 
and Weinberg v. Weinberg, 63 Cal. Rptr. 
13, 432 P.2d 709 (1967). 

In the Fonstein case, the Supreme 
Court of California ruled that the trial 
court erred in taking into account the 


tax consequences which might result to 
the husband in the event he subsequently 
decided to convert the item into cash, 
and in reducing the current value of the 
item accordingly. In discussing the prob- 
lem, the court stated: 

[O]nce the property is divided pursuant to 
the trial court’s order, the future tax conse- 
quences may vary on further sale or liquidation 
from what they would have been had the 
property been divided differently. The trial 
court need not speculate on such possibilities, 
however, consider tax consequences that may 
or may not arise after the division of the... 
property. [Emphasis supplied.] 

Id. at 1175. 

In Weinberg, also, the California 
Supreme Court emphasized that “the trial 
court need not speculate . . . or consider 
tax consequences that may or may not 
arise after the division of the . . . prop- 
erty.” 


Future Sale of Business, Securities 
or Other Property 

When dealing with the possible future 
sale of a business, securities or other 
property, courts are particularly reluctant 
to consider tax consequences unless they 
are immediate and specific. In the case 
of In re Marriage of Sharp, 192 Cal. 
Rptr. 97, 143 Cal. App. 3d 714 (1983), 
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the Court of Appeals for the Fourth 
District, in dealing with an aircraft sales 
business reversed the trial court which 
had taken into consideration the tax con- 
sequences that might result if the business 
or the stock of the business were sold. 
There, the court held that: 

[B]efore the tax consequences may be con- 
sidered in a division of . . . property, there 
must be proof of an immediate and specific 
tax liability. What tax consequences might 
result five or ten years down the road is not 
a proper consideration. 

In commenting further, the Sharp 
Court said: 

Whether this tax consequence will descend 
upon the husband is speculative. Courts have 
frequently said speculation about what either 
or both spouses may possibly do with his 
or her equal share of the division in the future 


“is unnecessary. . . . The husband here has 


not withdrawn, is not required to withdraw 
or shown he intends to withdraw his stock 
interest; therefore, there is no equitable reason 
for allocating a portion of the tax liability 
which may occur if and when he does with- 
draw.... 


Id. at 100. 
In so holding, the Sharp court particu- 
larly noted that no sale of the stock 
was contemplated nor had any such sale 
occurred. 

In Biddulph v. Biddulph, 147 Ariz. 
571, 711 P.2d 1244 (Ariz. Ct. of App. 
1985), the Arizona Court of Appeal 
rejected the husband’s argument that the 
trial court should have considered certain 
potential tax liabilities involved in a 
potential sale of stock. The court held: 
“The tax consequences of the husband’s 
future activity regarding the stock are 
completely speculative. . . . He may 
never sell the stock; he may donate it 
to charity. He may place it in trust for 
another.” Jd. at 1174. 

The Supreme Court of Minnesota used 
the same rationale in Aaron v. Aaron, 
281 N.W. 2d 150 (Minn. 1979), stating 
that it agreed with the reasoning underly- 


ing the position of the California courts 
in Fonstein and Weinberg, i.e., that the 
court should not consider taxes required 
to be paid when the properties are sold 
unless a sale is required or is likely to 
occur within a short time after the disso- 
lution. The court in Aaron stated: 


Generally, courts base the distribution of 
property on the value of the property at the 
time of distribution and, therefore, are willing 
to consider only those tax consequences that 
arise from the distribution itself. Because they 
are hesitant to speculate about the future value 
of the property, they are also hesitant to con- 
sider the possible tax consequences of either 
parties’ future dealings with the property. 


Td. at 153. 

The California, Arizona and Minnesota 
courts are not alone in this position. 
In Crooker v. Crooker, 432 A.2d 1293 
(Maine 1981), the court dealt with the 
husband’s restaurant. There, the court 
affirmed the trial judge’s decision not 
to consider the potential tax liability, 
stating: 

Having decided not to order a sale of the 
restaurant, the presiding justice further deter- 
mined that the estimated fair market value 
of the property should not be diminished by 
the amount of expenses and tax liability that 
Mr. Crooker might incur if he personally 
elected to sell the restaurant. We find no error 
in that determination. Mr. Crooker never rep- 
resented to the Superior Court that he actually 
intended to sell the property in order to pay 
Mrs. Crooker her share of the marital prop- 
erty. Thus, he sought a reduction in the fair 
market value of the restaurant for liabilities 
that might never arise. For the presiding justice 
to have considered such potential but unrealized 
liabilities would have been to indulge in specula- 
tion. The value of marital assets should be 
determined as of the time they are distributed 
without reference to possible future events. 
[Emphasis supplied.] 


Id. at 1297. 


The Crooker court then cited cases 
from Arizona, Indiana, New Jersey, 


Oregon and Wisconsin and concluded: 
“Of course, the court must consider the 
tax consequences of distributions it actu- 
ally orders in its decree.” 

It went on to teach that: “The court 
should not adjust its valuation of marital 
assets to account for the parties’ possible 
dealings with those assets after they are 
finally distributed.” 

In Olinger v. Olinger, 707 P.2d 64 
(Ct. App. 1985), the Oregon Court of 
Appeal held that it is improper for the 


When dealing with the possible 
future sale of a business, 
securities or other property, 
courts are particularly reluctant 
to consider tax consequences 
unless they are immediate and 
specific 


trial court to deduct for capital gains 
tax when no sale is planned. 

The holding was the same in North 
Carolina. In Weaver v. Weaver, 324 
S.E.2d 915 (N.C.App. 1985), the husband 
complained that the trial court failed to 
consider taxes that he might have to 
pay if he were to withdraw from his 
professional partnership, an accounting 
practice, the value of which was held 
to be a marital asset. In affirming, the 
court said: 


The trial court is not required to consider 
possible taxes when determining the value of 
property in the absence of proof that a taxable 
event has accrued during the marriage or 
division with the division of the marital prop- 
erty. 


In approving the failure of the court 
to take into consideration the ultimate 
future tax consequences, the Oklahoma 
Supreme Court, in Carpenter v. Carpen- 


ter, 657 P.2d at 652 (Okla. 1983), rea- 
soned: 


The calculation of income tax liabilities are 
uncertain both in quantum and as to the 
time when they accrue. We cannot speculate 
as to the bracket the [husband] will be in. . . 
or as to which future years they will be 
applied. 


The Wisconsin Supreme Court estab- 
lished the principle that parties are not 
permitted to recognize deferred income 
taxes in the valuation of specific assets 
not already sold unless those taxes would 
be incurred as a result of the divorce 
settlement itself. In Wahl v. Wahl, 39 
Wisc.2d 510, 150 N.W.2d 651 (1968), the 
court concluded: “We are reluctant to 
consider the theoretical tax consequences 
of a sale which is neither necessary nor 
probable but purely conjectural.” 


A Wisconsin appellate court followed the 
same rational in Ondrasek v. Ondrasek, 
126 Wisc.2d 469, 377 N.W.2d 190 
(Wisc.App. 1984). There, the trial court’s 
valuation of real estate and a building 
owned by a law firm (the husband was 
a 49 percent shareholder of the P.A.) 
was reversed. The appellate court held 
that the trial court improperly discounted 
the value of the property in an attempt 
to offset future capital gains tax liability. 
In reversing, the appellate court noted 
that the judgment of divorce created no 
taxable event. Moreover, there was noth- 
ing in the record to suggest that the 
sale of the building or real estate was 
imminent. Absent such factors, the dis- 
count for future gains was speculative, 
unnecessary and merited reversal. 
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Projected Tax Liability Upon 
Withdrawal of Pension Funds 

In the case of In re Marriage of Emken, 
86 Ill.2d 184, 427 N.E.2d 125 (Illinois, 
1981), the state court considered the wife’s 
contention that the trial court erred in 
reducing the value of the marital assets 
by the amount which the husband would 
be required to pay income tax on a Keogh 
plan if he were to terminate it. Noting 
that there was no evidence in the record 
that the plan would be terminated or 
that any of the money would be with- 
drawn, the Illinois court held that it was 
improper “to reduce the valuations in 
anticipation of losses which might result 
from [the husband’s] voluntary action.” 

Likewise, in the case of In re Marriage 
of Marx, 97 Cal. App.3d 560, 159 
Cal.Rptr. 215 (Cal. 2nd DCA 1979), the 
husband claimed it was error to value 
a pension fund at face because there 
was no allowance for income tax that 
he would have to pay on the receipt 
of the pension funds. The court stated: 


Husband’s argument that this is unfair 
because of the future taxes that he must pay 
when he receives the fund must fail. The taxes 
are not “immediate and specific” but instead 
are payable in the future and the exact amount 
is speculation. 


Id. at 220. 
In Johnson v. Johnson, 638 P.2d 705 
(Ariz. 1981), the Arizona Supreme Court 


specifically agreed with the reasoning of 
Marx. 


So too did the Colorado court come. 


to a similar conclusion in the case of In 
re Marriage of Bayer, 687 P.2d 537 
(Colo.App. 1984). There, the husband 
claimed a credit for tax consequences 
and argued that his assets had been over- 
valued by not taking this factor into 
account. The court, however, did not 
agree. It held that a. court may ignore 
such consequences and arguments if the 
husband has complete and exclusive con- 
trol over the events which will produce 
the potential tax liability. In that case, 
the husband argued that his retirement 
fund had been over-valued because tax 
consequences would occur because of an 
early withdrawal. He further argued that 
he would pay a capital gain on his con- 
dominium if it were sold. The court dis- 
agreed because the potential consequences 
were wholly within the control of the 
husband. 

Again in Jn re Marriage of Goldstein, 
583 P.2d. 1343 (Ariz. 1978), the Arizona 
Supreme Court rejected the husband’s 
contention that the pension and profit 


sharing plans should have been valued 
in light of his 50 percent tax bracket, 
stating: 

This is not a case where the publication 
of the dissolution decree causes immediate 
taxable consequences. Rather, these assets may 
or may not eventually filter down into appel- 
lant’s personal coffers sometime in the future. 
Whether they do and thus at which level he 
will then be are all factors largely within the 
accountant’s control. Only then would appel- 
lant encounter any tax consequences. 


A Minnesota court of appeals, in 
Brockman v. Brockman, 373 N.W. 664 
(Minn. App. 1985), coming to the same 
conclusion, held that it is improper for 
the trial court to consider the tax conse- 
quences that would arise upon a with- 
drawal of retirement plan assets when 
such a withdrawal is not necessitated by 
the parties’ divorce. The court stated that 
consideration of potential tax conse- 
quences was “precluded where to do so 
requires the trial court to speculate as 
to the party’s future dealing with the 
property.” 


Other Costs of Sale 

In Part I consideration of the sales 
or brokerage commissions and other expen- 
ses in connection with a sale was alluded 
to. However, one court, although conced- 
ing that decisions of other jurisdictions 
appear to be equally divided, ruled that 
it is the better position that “a hypothet- 
ical brokerage commission should not 
be charged in the absence of evidence. 
that the property will be sold to a third 
person.” Wadlow v. Wadlow, 200 N.J. 
Super. 372, 491.A.2d 757 (N.J.App.Div. 
1985). There, the court concluded that 
“to assume such an expense is pure con- 
jecture.” 


Conclusion 

The arguments pro and con for a con- 
sideration of contingent liabilities in valu- 
ing and distributing marital assets have 
been presented. No position as to which 


argument is best has been taken in this- 


article. 

To date, Florida has no rules regarding 
the consideration of contingent tax 
liabilities. Perhaps this is best since. it 
is consistent with Florida theory of allow- 
ing a trial judge, on a case-by-case basis, 
to consider all relevant economic factors 
necessary to do equity and justice between 
the parties. 

Thus, the most persuasive argument 
in a particular case will be one which 
takes into account the economic reality 
of the parties’ financial circumstances in 
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that particular case. An awareness of 
the issues and the arguments will equip 
the trial bar to espouse their position 
effectively in each individual case. BJ 


FRUMKES SESSUMS 


Melvyn B. Frumkes, the senior prin- 
cipal of Frumkes and Greene, P.A., 
Miami, which restricts its practice 
to matrimonial and custody litiga- 
tion, is a 1953 honors graduate from 
the University of Florida College of 
Law. He is Florida Bar board cer- 
tified in marital and family law, a 
past chairman of the Family Law 
Section of The Florida Bar and the 
immediate past president of the 
Florida Chapter of the American 
Academy of Matrimonial Lawyers. 

Stephen W. Sessums, Tampa, is 
board-certified in marital and family — 
law. Sessums received his J.D. from 
the University of Florida. He is past 
president of the Florida Chapter of the 
American Academy of Matrimonial . 
Lawyers and past chairman of the 
Bar’s Family Law Section. Sessums 
has also served on the Supreme Court 
Commission on Matrimonial Law. 

They. write this column on behalf 
of the Family Law Section, Miriam 
E. Mason, chairman, and Sandy 
Karlan, editor. 


Media files are available upon. 
request for The Florida Bar. 
Journal and Florida Bar News. 


Write Advertising, The Florida 
Bar Journal; Tallahassee, FL 
32301. 


Shia SAE 


Can We Cope? 


by Charles D. Edelstein 


Concern with the pace of litigation is 
of ancient lineage. “To none shall we 
sell, deny or delay right or justice,” expres- 
sed the 13th century English ruling classes’ 

- impatience with the law’s delay.! 

Centuries later, Dean Roscoe Pound 
pointed an accusing finger at what he 
called our sporting theory of justice in 
which judges referee so that the parties 
can fight out their own game in their 
own way.? Most recently, the Florida 
Supreme Court, four to three, ordered 
Florida’s judges to trade their umpires’ 
uniforms for coaches’ garb.3 New time 
standards governing the time between the 
beginning and ending of all cases were 
imposed and are to be enforced by the 
trial judiciary. Justice Overton concurring 
specially, quoted the American Bar Asso- 
ciation standard: “To enable just and effi- 
cient resolution of cases the court, not 
the lawyers or litigants should control 
the pace of litigation.” 

The court’s division over the issue is 
reflected in Justice Ehrlich’s dissent in 
which he characterized this approach as 
“big brother” with a cattle prod goading 
the parties along in a case of which they 
know far more than the judge.’ Others 
have called such efforts an obsession 
eroding the integrity of justice.® 

While dissatisfaction with the adminis- 
tration of justice is as old as law itself, 
it is now more keenly felt by a more 
responsive bench and bar. A wave of 
consumerism has been challenging the 
professions. The current generation is 
more likely than their parents to sue 
the family doctor. Patients question rather 
than merely acquiesce. It is argued that 
our profession, always viewed with some 
ambivalence, has been hurt by the insur- 
ance industry’s antitort campaign, media 
misrepresentation and resurgent populism. 
Attempts to speed the pace of litigation 
is a partial response. 


General Practice 


The New Time Standards Rule: 


Another stimulus to change has been 
court reorganization. Prior to the revision 
of Art. V of the Florida Constitution, 
each court administered itself and was 
relatively isolated from supervision. It 
would appeared that Art. V created a 
bureaucracy within the court system. A 
chief judge’s position with some authority 
over his peers and with accountability 
to the state Supreme Court emerged with 
passage of the Rules of Judicial Adminis- 
tration. In sum, we are moving from a 
decentralized, fragmented judiciary to an 
administered system, which seems to be 
relocating in Tallahassee. An expression 
of this movement is Florida’s new time 
standards for the disposition of cases. 

Florida Rule of Judicial Administra- 
tion 2.085, effective July 1, 1986, provides: 


Rule 2.085. Time Standards for Trial and 
Appellate Courts 

(a) Purpose. Delay causes litigants expense 
and anxiety. Judges and lawyers have a pro- 
fessional obligation to terminate litigation as 
soon as it is reasonably and justly possible 
to do so. However, litigants and counsel shall 
be afforded a reasonable time to prepare and 
present their case. 

(b) Case Control. The trial judge shall take 
charge of all cases at an early stage in the 
litigation and shall control the progress of 
the case thereafter until the case is determined. 
The trial judge shall take specific steps to 
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monitor and control the. pace of litigation, 
including the following: 

(1) Assuming early and continuous control of 
the court calendar: 

(2) Identifying cases subject to alternative 
dispute resolution processes; 

(3) Developing rational and effective trial 
setting policies; 

(4) Giving older cases and cases of greater 
urgency priority in trial settings. 

(c) Continuances. All judges shall apply a 
firm continuance policy. Continuances should 
be few, good cause should be required, and 
all requests should be heard and resolved by 
a judge. All motions for continuance shall 
be signed by the litigant requesting the continu- 
ance as well as the litigant’s attorney. 

(d) Time Standards. The following time stan- 
dards are hereby established as a presumptively 
reasonable time period for the completion of 
cases in the trial and appellate courts of this 
state. It is recognized that there are cases 
that, because of their complexity, present prob- 
lems that cause reasonable delays. However, 
most cases should be completed within the 
following periods: 

(1) Trial Court Time Standards: 

(A) Criminal 

Felony—180 days (arrest to final disposition) 

Misdemeanor—90 days (arrest to final dis- 
position) 

(B) Civil 

Jury cases—18 months (filing to final dis- 
position) 

Nonjury cases—12 months (filing to final 
disposition) 

Small Claims—95 days (filing to final dis- 
position) 

(C) Domestic Relations 

Uncontested—90 days (filing to final disposi- 
tion) 

Contested—180 days (filing to final disposi- 
tion) 

Temporary support and enforcement of sup- 
port hearings—14 days (from day of request) 

(D) Probate 

Uncontested, no federal estate tax return—12 
months filing to final discharge 

Contested, or federal estate tax return—24 
months filing to final discharge 

(E) Juvenile 

Detention hearings—24 hours (arrest to hear- 
ing) 

Adjudicatory hearing (dependency)—180 
days filing of petition to final disposition 

Adjudicatory hearing (delinquency)—90 days 


| 
| 


filing of petition final disposition 

Adjudicatory hearing (child detained)—21 
days filing of petition to hearing 

(2) Supreme Court and District Courts of 
Appeal Time Standards: 

Rendering a decision—within 180 days of 
either oral argument or the submission of the 
case to the court panel for a decision without 
oral argument 

(3) Florida Bar Referee Time Standards: 

Report of referee—within 180 days of being 
assigned to hear the case 

(4) Circuit Court Acting as Appellate Court: 

Ninety days from submission of the case 
to the judge for review 

(e) Reporting of cases. The time standards 
require that the following monitoring proce- 
dures be implemented: 

(1) All pending cases in circuit and district 
courts of appeal exceeding the time standards 
shall be listed separately on a report submitted 
quarterly to the Chief Justice. The report shall 
include for each case listed, the case number, 
type of case, case status (active or inactive 
for civil cases and contested or uncontested 
for domestic relations and probate cases), the 
date of arrest in criminal cases, and the original 
filing date in civil cases. The Office of the 
State Courts Administrator will provide the 
necessary forms for submission of this data. 
The report will be due on the 15th day of 
the month following the last day of the quarter. 


The rule incorporates several major 
themes. First, the trial judge is no longer 


a referee but an active participant in the 
processing of civil as well as criminal 
cases. Many judges agree that in criminal 
matters, the court must have control over 
case processing. As recently as 1984, a 
majority of judges attending the Florida 
Judges’ College felt judicial control over 
the pace of litigation was inappropriate 
in civil cases. By 1986, most judges attend- 
ing the college accepted the Supreme 
Court’s drive for court control of civil 
litigation.’ 

Second, time standards in criminal cases 
exist independently of the speedy trial 
rule. A defendant may waive his right 
to a speedy trial, but, under Florida Rules 
of Judicial Administration 2.085, the court 
is still responsible to conclude the case 
within the time standards. 

Third, the trial judges are answerable 
to the state Supreme Court for compliance 
with the time standards in each case. 
Many judges will accept their responsibil- 
ity under the rule, while a few others 
may resist. Currently the clerk sends 
reports to the State Court’s Administra- 
tor’s Office which tells the chief justice 
the overall extent of compliance. Accord- 
ing to Kenneth Palmer, state court 
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administrator, the reports are being 
accepted at face value.’ The day will come, 
and in the not too distant future, when 
each case in every Florida trial court 
can be electronically monitored to deter- 
mine if the rule is being followed. 

For litigators, the bottom line is shorter 
trial dates and fewer continuances. Ernie 
Frisen, the “dean” of delay reduction 
efforts, once said, “What you count, 
counts,” and we tend to count things 
that can be easily counted. Continuances 
are relatively easy to count. Under the 
rule, it doesn’t matter who is the cause 
of delay; it’s the judge’s responsibility. 
The result will probably be that contin- 
uances requested by any party will be 
grudgingly granted. 


How We Can Cope 

First, the rule must be studied and 
the trigger events understood. Briefly, in 
all civil cases it’s the date of filing; in 
criminal cases, the date of arrest; in 
juvenile cases, it’s the detention or filing 
date, whichever is first. In appeals it is 
the oral argument or submission for deci- 
sion that governs. 

In civil cases the plaintiff can do more 
preparation than has been customary prior 
to filing. For example, more extensive 
witness interviewing and earlier prepara- 
tion of discovery may occur. 


In appellate matters, the trigger events 
are not within the control of the litigants. 
Appellate courts can be expected to 
become more time conscious and may 
refuse to grant extensions for filing the 
record or briefs. Having the court reporter 
provide the transcript in segments may 
permit preparation of the brief earlier, 
reducing the need for extensions. A court 
enforced timetable for the submission of 
the transcript should be sought when delay 
in filing the transcript is the norm. Since 
the courts are responsible for compliance 
with time standards, and since many 
courts have official court reporters, the 
courts should help counsel to speed 
appellate proceedings. 

In juvenile and criminal cases the trig- 
ger events are generally beyond attorney 
control. Better internal monitoring and 
control of files are factors. In busy urban 
felony courts, continuances are usually 
due to attorney conflict or witness 
unavailability. Since most witnesses are 
state witnesses, the state will bear a greater 
responsibility to secure witness attendance. 


Witness coordination programs and 
police liaison offices have proven effective 
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to reduce witness problems. Defense attor- 
ney conflicts arise from economics of 
criminal defense. Fees are generally lim- 
ited and heavy caseloads are the norm. 
Having backup litigation assistance may 
be helpful, and of that, more later. 

Secondly, selection of a trial date must 
be more realistic and set by the court 
after meaningful consultation with trial 
counsel. If possible, opposing counsel 
should agree on a proposed trial date 
they can realistically be ready for and 
ask the trial court to accept that date. 
Too often trial dates are either imposed 
without consultation or routinely set with 
no real expectation the case will be ready. 

Third, greater use of video depositions 
and teleconferencing to reduce delay from 
problematic witnesses can reduce the pres- 
sure on everyone. 

Fourth, telephonic brief motion hear- 
ings can save valuable travel time. Given 
the state-of-the-art telephone equipment 
and the pressure of high overhead and 
shorter trial dates, courts must use tele- 
phone motion hearings. 

Fifth, within the context of the adver- 
sary system, greater use of stipulations, 
especially in civil cases, can avoid litigating 
what is not at issue, making earlier trial 
dates more of a reality. 


Perhaps, the most significant step is 
inventing new forms of organizing law 
practice. Large firms are expected to have, 
and often have, the capacity to prepare 
for and cover multiple conflicting trial 
dates. Small firms and especially solo 
general practitioners and criminal defense 
lawyers may suffer the most pressure from 
the rule. 


To survive, these firms may need some 
form of backup trial support, which could 
be in the form of an informal network 
of trial specialists available on short notice. 
The network could be a loose association 
of small firms doing similar kinds of 
work and providing mutual backup sup- 
port. 


Increased use of automated litigation 
support is within reach of even the small- 
est firm in the most rural circuit. “User 
friendly” word processing equipment can 
turn computerphobic lawyers into more 
autonomous response resources. The legal 
departments of leading corporations and 
law firms have their lawyers doing first 
drafts on their own word processors. 
Relatively simple computers can help 
scheduling of simple, high volume cases. 
LEXIS and WESTLAW are often open 
for business long after the library is closed. 


The new generation of lawyers is less 
fearful of automated research than those 
of us who have been around for a while. 
Both systems have learning programs 
designed for the computerphobic. 

The time from filing to disposition is 
highly variable from place to place. In 
some jurisdictions a tort case can easily 
take five or more years to come to trial. 
The criminal case, that takes six months 
in Orlando to come to trial can take a 
year elsewhere in the state. A new term 
in court literature is “the local legal cul- 
ture.” The idea is that each courthouse 
has its own norms of behavior. One of 
those is the normal disposition time for 
various kinds of cases. Pretrial prepara- 
tion moves at a certain usual and normal 
pace. Since trial judges often practiced 
trial law in the circuit in which they sit, 
they may tend to perpetuate the usual 
pretrial preparation time table. The new 
time standards are a major challenge to 
old habits. The pace of pretrial prepara- 
tion will probably be altered to comply 
with the rule. 

The new standards will limit the ability 
of that portion of the defense bar seeking 
delay for tactical purposes. With obvious 
exceptions, the plaintiff's bar may fare 
better under the new regime since quicker 
turnover of files is usually economically 
advantageous. Those lawyers who are typ- 
ically ready and request fewer continu- 
ances will be more likely to get them when 
really needed. Judges may find the ability 
to move a civil calendar has become a 
major campaign issue. 

Response to the rule will be halting, 
uneven and often frustrating. The rule 
itself requires that its effects be studied. 
Changes can be expected, especially as 
the capacity to monitor courts’ perform- 
ance increases. One thing is certain: the 
rule is here to stay. B 
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Women Trial Lawyers 


Prentice-Hall has recently published a 
compendium of litigation tips written for 
women lawyers by women lawyers. 
Women Trial Lawyers: How They Suc- 
ceed in Practice and in the Courtroom 
offers advice for the specialty audience 
from 17 successful trial attorneys. 

Edited by Janine N. Warsaw, the book 
features a chapter on direct examination 
by Ft. Lauderdale trial lawyer Dianne 
J. Weaver, as well as chapters on trial 
techniques for personal injury cases by 
Linda Miller Atkinson, evaluation and 
settlement of tort claims by Babette R. 
Yablon, employing psychological princi- 
ples during voir dire by Lisa A. Blue, 
key factors to consider during voir dire 
by Elizabeth J. Gulden, improving court- 
room demeanor and performance by 
Judge Marie M. Lambert, and keeping 
control during pressure points in trial 
by Susan B. Jordan. 

Victoria C. Heldman also offers advice 
on planning a persuasive argument 
strategy, Barbara J. Pariente discusses 
techniques she uses to get corporate 
defendants to cooperate during discov- 
ery, Katherine Benesch gives guidelines 
for producing thorough expert medical 
testimony, and Sybil Shainwald discusses 
methods of attaching liability to manu- 
facturers in products cases. 

Other contributors are Joanna Hamill 
Flum, who discusses creative techniques 
of proving damages, Patricia C. Bobb, 
who writes on maximizing damages in 
child death cases, Carole D. Bos, who 
tells how she uses videotapes to present 
difficult evidence in an easily understand- 
able way, Susan E. Loggins, who dis- 
cusses successful techniques she has used 
in aviation cases, Jan Levien discusses 
risks and rewards of trying class actions, 
and Rikki J. Klieman reveals techniques 
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for effective opening and closing defense 
statements in criminal cases. 

Women Trial Lawyers, 296 pp. indexed, 
is available from Prentice-Hall, Inc. 
Englewood Cliffs, New Jersey 07632, title 
code 962373. 


Condo Practice Manual 


Florida Representative Peter Dunbar 
and attorney Laura J. Rayburn have just 
completed the first edition of Condomin- 
ium Practice and Procedures in Florida, 
a guide and up-to-date reference source 
for condominium practitioners or lawyers 
who occasionally represent condo owners 
or associations. 

The book is designed to provide prac- 
tical assistance to lawyers in all areas 
of condominium practice, from conduct- 
ing membership and board meetings to 
collecting assessments and dispute reso- 
lutions. Each of the 15 chapters discusses 
substantive law as set forth in the Condo- 
minium Act, the case law and declaratory 
statements of the Division of Florida 
Land Sales, Condominiums and Mobile 
Homes, and provides example forms. 

Dunbar, a fifth-term legislator who has 
sponsored a number of major laws affect- 


ing condominiums, has included all admin- 
istrative rule and statutory changes 
through the end of 1986, applicable 
appellate court decisions through So. 2d 
Vol. 491, and declaratory statements 
through January 6, 1987. This latest work 
follows his publication of The Condo- 
minium Concept, a Practical Guide for 
Officers, Owners, and Directors of Florida 
Condominiums, (1985) and The Home- 
owners Association Manual (1986). 

Condominium Association Practice 
and Procedure, 431 pp., is available for 
$75 from Suncoast Professional Publish- 
ing Corporation, P.O. Box 6815, Clear- 
water, Florida 33518-6815. 


Trial Diplomacy Journal 


Professional Education Systems, Inc., 
a seminar and publishing company based 
in Eau Claire, Wisconsin, recently ac- 
quired the Trial Diplomacy Journal pub- 
lication. 

This quarterly publication is designed 
to show the attorney how to implement 
specific litigation strategies. Each issue 
includes articles written by the leading 
trial attorneys, interviews with some of 
the nation’s premiere trial lawyers, com- 
prehensive reviews of the leading books 
on trial diplomacy topics and a compre- 
hensive cumulative index from 1978 
through the current issue. 

The Trial Diplomacy Journal is avail- 
able by subscription only from Profes- 
sional Education Systems, Inc., 200 Spring 
Street, P.O. Box 1208, Eau Claire, WI 
54702. 


Legacy of Love 


Elmo A. Petterle, faced with the knowl- 
edge that 93 percent of all families are 
unprepared when a death occurs, has 
provided a guide for becoming prepared. 

Legacy of Love is a workbook in which 


heads of households may record informa- 
tion concerning their wills, life insurance, 
cemetery, mortuary, memorial service 
arrangements, social security benefits, Med- 
icare, veterans benefits, financial planning 
pension, IRA, Keogh Plans, annual 
income, net worth, and similar informa- 
tion. 

It provides a clear list of what must 
be done and in what order after a death, 
describes the content of wills, living wills 
and probate, and provides forms to esti- 
mate net worth and to clarify month-to- 
month management of existing finances. 

The workbook is available from Shelter 
Publications, Inc., P.O. Box 279, Bolinas, 
CA 94924. 


Attorney/Client Estate & Tax 
Planning 


For those who need information on 
the “how, what, why and where” of invest- 
ing and estate planning, Clearwater attor- 
ney Clay Burton’s fourth book and newest 
effort may be just what you’re looking 
for. Designed for use by attorneys and 
their clients, “... Before and After You 
Invest” is a small pocket book covering 
how to avoid probate; stocks, bonds and 
mutual funds; real estate investing and 
estate, financial and tax planning. 

The book contains very specific informa- 
tion on avoiding probate through the 
use of living trusts drawn by attorneys. 
‘Over half the book is devoted to invest- 
ment information, taxes and financial plan- 
ning. Other areas of estate planning, in 
addition to the living trust, are covered. 
The Tax Reform Act of 1986 is tied in 
wherever it applies to a particular situa- 
tion. 

Each chapter treats a separate subject, 
ranging from reading and analyzing 
annual reports and stock prospectuses 
to calculating estate taxes and costs. Sec- 
tions are devoted to doing your own 
liquidity study, insurance analysis and 
preliminary estate planning. More than 
40 self-use forms are included, even one 
on refinancing your home. 

The American Bar Association, through 
its Standing Committee on Legal Assist- 
ance for Military Personnel (LAMP), is 
distributing copies to all libraries at mil- 
itary installations throughout the world. 
LAMP is also making copies available 
to all newly appointed officer-attorneys 
in the Armed Forces. 

Copies of the book ($6.95 retail) may 
be ordered by Florida attorneys at $5 
per copy, postage and sales tax prepaid. 


Write the author, P.O. Box 4747, 
Clearwater 33518. 


Is Criminal Justice System Racist? 


Dr. William Wilbanks, professor in the 
Department of Criminal Justice at Florida 
International University, has written The 
Myth of a Racist Criminal Justice System, 
critiquing the published literature on the 
impact of race from arrest to parole. 
The book suggests that there are several 
models of analysis from which one can 
choose for a study of race (or. sex) and 
sentencing. 

The thesis of the book is that racial 
discrimination is not systematic or perva- 
sive in the criminal justice system. Chap- 
ter One explains and qualifies the thesis 
of the book while Chapter Two explores 
the problems encountered in defining 
racism and discrimination. The author 
maintains that a “double standard” often 
is employed in that acts/decisions by 
whites often are characterized as racist 
while similar acts/decisions by blacks are 
not. 

Chapter Three explores why whites and 
blacks disagree as to whether the system 
is racist. Chapter Four is devoted to 
research problems encountered in trying 
to answer the question. Chapters Five 
(Police), Six (Prosecution), Seven (Sen- 
tencing) and Eight (Prisons and Parole) 
present claims and counter-claims on 
racism at specific points in the criminal 
justice system. Chapter Nine is a sum- 
mary. 

A videotape summary of the book is 


available from Dr. Wilbanks in Miami, ’ 


telephone (305) 595-6102. To order the 
book write Brooks/Cole Publishing Co., 
555 Abrego, Monterey, CA 93940-3266, 
1-800-354-9706. 


Federal Civil Litigation Forms 


Legal Secretary Local Federal Forms, 
by James Publishing, offers 250 federal 
civil litigation forms and procedures in 
a “workhorse” two-volume set. 

Written by Royanne R. Hollins, a 
paralegal/legal secretary for nine years, 
this new guide features detailed com- 
pletion instructions, a list of mistakes 
to avoid, special requirements and a 
directory for each of the 93 federal district 
courts. 

Each of the manual’s 250 lettersize 
forms have been completed with the text 
printed in nonreproducing ink. When 
photocopied, the text disappears from 
the copy, leaving a blank form to be 


completed and filed. The original forms 
with the nonreproducing text can be used 
as a model and stored for future use. 

All forms are organized by division 
and located on one to two pages for 
easy reference. Completion instructions 
appear next to the pertinent form. Pub- 
lished in two looseleaf binders for easy 
photocopying, the set is updated annually 
and priced for the individual secretary. 

Legal Secretary Local Federal Forms, 
published January 1987, 900 lettersize 
pages in two sturdy three-ring binders. 
Available from James Publishing, P.O. 
Box 25202, Santa Ana, CA 92799, (714) 
556-0960. 


Filing Directory for Florida Courts 


Florida Legal Secretary Filing Direc- 
tory, published in January by James Pub- 
lishing, offers Florida legal professionals 
up-to-date information on office hours, 
common problems, document require- 
ments and more for every Florida court. 

Written by Kathleen J. Hill, author 
of Florida Legal Secretary’s Guide, this 
single volume reference was compiled by 
polling clerks statewide for addresses, 
phone numbers, office hours, require- 
ments and fees. Helpful tips such as clerks’ 
special requests and common filing errors 
are also listed. 

Available from James Publishing, P.O. 
Box 25202, Santa Ana, CA 92799, (714) 
556-0960. 


Social Security Law and Practice 


The Lawyers Co-operative Publishing 
Company and Bancroft-Whitney Com- 
pany has published a comprehensive legal 
reference set: Social Security Law and 
Practice. This publication, designed to 
keep practicing attorneys abreast of the 
rapid growth in social security law and 
litigation that’s occurred in recent years, 
is complete in eight binders. Upkeep ser- 
vice consists of newsletters, quarterly 
supplements, and replacement chapters 
as needed. Designed as a “service,” chap- 
ters are printed in soft-cover pamphlet 
form. 

Social Security Law and Practice brings 
together all the information needed for 
handling disability, retirement, and sur- 
vivors’ benefits plus Supplemental Secu- 
rity Income and Medicare issues. It ranges 
in coverage from eligibility and applica- 
tion for benefits, all the way through 
to administrative and judicial review. 

Write The Lawyers Co-operative Pub- 
lishing Company, Rochester, N.Y. 14603. @ 
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FRIENDLY 
ALERT 
SERVICE 
TEAM... 


Next day service in Florida __ 
SEAL & CERTIFICATE COATS 


Morriston. Florid 


" FLORIDA TOLL FREE 1 “800-342-2538 


LAWYERS SERVICES PAGES 


OUR TEAM 


is ready to serve you.. 


Medical Experts 
Medical and Hospital Malpractice 
ersonal Injury ¢- Product Liability 


.000 Board Certified Medical Experts in all specialties, nation ide and Florida 
to review medical records, prepare written reports and testi 
© Experience: 10 years and 12,000 cases for 4,500 attorney clients 


© Reasonable fee options 


* Local attorney references 


-« Financial assistance: designed in conformity with ABA Informal Opinion #1375 
mee books, one with foreword by Melvin Belli « Free M Medical ener Teaching 


preliminary case evaluations 


lg - The Medical Quality Foundation 
» The American Board of Medical-Legal Consultants 


TOLL FREE: 1-800-336-0332 


INTERNATIONAL 
MEDICAL MALPRACTICE 
PEER REVIEW FOUNDATION 


With offices in New York, London, Bonair 


(Antilles), Massachusetts, South Carolina, 
and Florida 


Ten Years of Experience 


All comprehensive screening work product 
reports reviewed and signed by two Board 
Certified physicians (at no additional cost). 


available for testimony. 


Reports available in 48 hours by Federal 
Express at no additional charge. 

Write to 1040 Northwest 6th St., Boca 
Raton, FL 33432 or phone 1-305-394- 
3311. 


Board Certified physicians in all specialties 


TRADEMARK & COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or design plus goods or 
services. 

SEARCH FEES: TRADEMARK OFFICE - $60* STATE 
TRADEMARKS - $70 COMMON LAW - $35 EXPANDED 
COMMON LAW - $80* DESIGNS - $85* per class 
minimumeCOPYRIGHT - $95* — * plus photo copy cost. 

U.S. PATENT SEARCHES - $ 250 MINIMUM 
INTERNATIONAL SEARCHING 
Trademark & Patent-Fees on Request 


DOCUMENT PREPARATION: (for attorneys only - 
Applications, Section 8 & 15, Assignments, renewals.). 
RESEARCH - (SEC - 10K’s, ICC, FCC, COURT RECORDS. 
CONGRESS), APPROVED. Our services meet standards 
set for us by a D.C. Court of Appeals Committee. 

Over 100 years total staff experience — not connected 
with the Federal Government. 


All major credit cards accepted 


Estate liquidation 


Experienced, accurate appraisals 


and related services 
¢ Complete appraisal service 


e Foreign and domestic services 


HERBERT J. HOLZHEIMER JR.S 


LIVING FNVIRONMENTS, 


Interiors Residential Commercial Appraisals Renovations Restorations 


6311 Georgia Avenue 


(305) 582-5516 West Palm Beach, FL 33405 
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Displaywriter 


IBM no longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
Look at the benefits Prestige offers: 


e Affordable Low Prices. 
¢ Lease & Rentals Available. 


¢ All Configurations, Features, 
Parts & Upgrades Available. 


¢ Refurbished & Free Delivery. 

¢ Eligible for IBM Maintenance. 
© Satisfaction Guaranteed. 

e Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-937-9088) 


PRESTIGE OFFICE SYSTEMS, INC. 
7684 Executive Drive, Minneapolis, MN 55344 


~ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


@ A.M.A. CERTIFIED in medicine's new- 
est speciality—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

@ ALCOHOL & DRUGISSUES in criminal 
law, DUI, malpractice, wrongful death, 
personal injury, workers’ compensation, 
family law, nicotine, & product liability. 


Peter M. Macaluso, M.D.,P.A. 
1541 Medical Drive, Suite 200 


Tallahassee, Florida 32308 
(904) 878-0304 


STAT 
: 
q 
q 
= 
RE 
GOVERNMENT LIAISON SERVICES,INC. 
3030 Clarendon Bivd., Suite 209 
Artington, VA 22201 
Phone: (703) 524-8200 
TOLL FREE: 800-642-6564 
j 


ALL FIELDS, 
NATIONWIDE 


Experts Carefully Screened 


Inquiries Professionally 
Analyzed 


Expertise listing upon request 
Experts on Experts ® 


Los Angeles (213) 669-1660 
New York (212) 288-1120 
Chicago (312) 327-2830 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


SUPPORT TO TRIAL LAWYERS 


Ps Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
SECURITY AUDIT 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


INDEPENDENT 
MEDICAL EVALUATIONS 


Board-certified neurological surgeon 
with active surgical practice will 
perform comprehensive independent 
medical evaluations for workers 
compensation, second opinion, auto, 
personal injury, malpractice defense, 
chronic pain. Evening, weekend and 
urgent evaluations available. CV 
available upon request. 


IME ASSOCIATES, INC. 
305/627-4985 


HEIRS 

WITNESSES 
DEBTORS 

DEFENDANTS 
STOCKHOLDERS 


FIND SOMEONE'S ADDRESS 
RESULTS GUARANTEED 


“NO TRACE-NO CHARGE” 
MAKE ONE-CALL TOLL-FREE 


SERVICE 
When time is of the essence, on you need to 
locate someone NOW!! use “Rush” service 


to get results in 2 - 3 days or less! 


2 SEARCH 
Use “Priority Search” when you need to find 
someone critical to your case in 30 days or 
less. Results guaranteed “NO TRACE - NO 
CHARGE” 
3.SKIP TRACE/REGULAR LOCATE 
Results guaranteed in 90 days.or less! “NO 
TRACE - NO CHARGE” You pay only $195.00 
—_ we find the person) from an cadres up to 
our years old. Searches from older addresses 
also available. 


HEIR SEARCH 
Our affiliate, international Genealogical 
Search Inc., finds missing heirs a a, w 
“NO TRACE - NO CHARGE - NO F HE 
ESTATE”. Searches are often court 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 
INTERNNTIONN. 


SERNICES wc 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 


in all courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 


@ AMORTIZATION SCHEDULES 
@ FULL ACCOUNTING SERVICES 


@ MAILING LISTS, BILLING SYSTEMS 


DAYTONA DATA 
219 Magnolia Ave. 
Daytona Beach, FL 32015 


$4.00 Prepaid—10 for $35.00 (904) 252-3633 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS| ADD'L 
LOAN 1st PYMT | PER YEAR SETS 
$ % $ $2.00 ea. 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 1702-111 1-800-525-5018 
Gainesville, FL 32606 After tone—dial 111 
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EXPERT 
| | 
| 
1-800- 
663-2255 ing 
| 
aa.) 


CONSTRUCTION LITIGATION 
EXPERT WITNESS ¢ ADVICE ¢ STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Complete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305) 888-7555 (daily) (305)661-0392 (24 hrs) 


Here to serve you... 


Suppliers to the legal profession whose advertisements appear in this issue of the 
Journal not only help underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 

When you need a product or service consult these companies and individuals first. 


ADVERTISERS INDEX 


American Subrogation Attorneys 76 Industrial Valley Title Insurance 
John Arribas and Associates 16 Company 55 
Attorney Software, Inc. 18 Infosearch, Inc. q 
Blake & Blake Inter-City Testing & Consulting 75 
Genealogists Second Cover International Medical Malpractice 
British Antique Importers 21 Peer Review 74 
Doug Buchan Expert Witness 46 International Sureties 47 
Callaghan & Company 12 International Tracing Services, Inc. 75 
Claims Verification 19 J. Fremon Jones, Ph.D. 75 
Commonwealth Land Title Insurance 34 Living Environments 74 
Corporate Information Peter M. Macaluso, M.D. 74 
Services Third Cover Medical Quality Foundation 74 
Daytona Data Center 75 Mead Data—LEXIS 44 
Deed Analysis System 30 Oxley Construction Consultants 54 
Luis Del Pino & Associates 75 Prestige Office Systems, Inc. 74 
Empire Lithographers 2 Professional Management Support, Inc. 26 
Excelsior Legal, Inc. 1 Rumger Insurance 11 
Expert Resources, Inc. 75 Scudder, Stevens & Clark 33 
Fiduciary Research 43 State Seal & Certificate Company 74 
First American Title Ins. Co. 28 St. Petersburg Hilton 5 
Florida Corporation Supplies 75 Supply Express 27 
Fogel & Associates 42 Wagner-Hohn Inglis 31 
Government Liaison Services, Inc. 74 West Publishing Company Back Cover 
Independent Medical Evaluations 75 Wood Business Products 32 


76 THE FLORIDA BAR JOURNAL/MAY 1987 


AMERICAN 
SUBROGATION 
ATTORNEYS, INC. 
guarantees access to over 6,000 
insurance company claim offices 
throughout the United States. 


For information 
call or write: 


AMERICAN 
SUBROGATION 
ATTORNEYS Inc. 
P.O. Box 5294 
FDR Station 

New York, NY 10150 


1-800-237-3405 


What can you do to help a 
lawyer friend who has a 
drinking problem? 


You don’t help by just covering up for 
your friend, pretending there isn’t a 
problem. People who have alcohol 
problems can’t begin to help themselves 
until they recognize they have a problem. 

You can help by honestly telling your 
friend that you are worried about what you 
see happening. Tell your friend how you 
feel about his or her drinking, and be very 
specific about situations and problems 
caused by your friend's drinking. It might 
mean a lot coming from you, and might 
help your friend begin taking a hard, honest 
look at what's happening. 

And you might suggest your friend call 
our confidential, no-cost HOTLINE, for 
access to our statewide NETWORK of 
Florida lawyers who have learned success- 
ful recovery from their own alcohol 
problems. We'll share what we've found. 


We know how your friend feels 
1-800-282-8981 


all calls are strictly 
confidential. 


WANTED: 

e 

Attorneys Interested 
> 

lea 

VEN 


When you need information of public record let CIS cut through the red tape, 
hassles and delays. You can feel confident calling CIS for fast, personal service 
and the most accurate data available. CIS provides you with information on corporate 
and UCC transactions and any matters of public record in 
Florida and nationwide. Let CIS cut through for you. 

Fast. Accurate. Economical. 


CORPORATION INFORMATION SERVICES. INC. 
File and Retrieve Documents of Public Record « UCC Information * Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue ° Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


aR 


— at lower-cost: nose essential elements 
Hie need for —are combined with unmatched editorial 
sif-federal py experience and accuracy to give you 3 
Rat takes you tothe of what din a federal Publishir 


JAMES E. LUND 

Surrey Glen Road 

_ Middleburg, FL 32068-8787 

Phones: (ous) 904/282-241 
(res) 904/282-2416 


For Lauderdale, 33310 
Co. Phone: 305/ 776-7828 
Phone: 


“On yo ss. On y one. uyer's Guide to 
lements of success, O 
all the elements toto: West 


